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HOW FAR AN ACT MAY BE A TORT BE- 
CAUSE OF THE WRONGFUL MOTIVE OF 
THE ACTOR. 


A° a precedent Allen v. Flood? has been made harmless by the 
later decision in Quinn v. Leathem.? But certain dicéa in the 
prevailing judgments in the earlier case, by reason of the promi- 
nence of the judges who gave them, may have a considerable and, 
as it seems to the present writer, a mischievous influence. He 
ventures, therefore, to point out what he conceives to be the fallacy 
of two of the most important of these dicta. 

The first is this remark of Lord Watson: ® 

“ Although the rule may be otherwise with regard to crimes, the 
law of England does not, according to my apprehension, take into 
account motive as constituting an element of civil wrong.” The 
other is a statement by Lord Macnaghten:* “I do not think that 
there is any foundation in good sense or in authority for the prop- 
osition that a person who suffers loss by reason of another doing 
or not doing some act which that other is entitled to do or to 
abstain from doing at his own will and pleasure, whatever his real 
motive may be, has a remedy against a third person who, by 
persuasion or some other means not in itself unlawful, has brought 
about the act or omission from which the loss comes, even though 
it could be proved that such person was actuated by malice 


1 [1898] A. C. 1. 2 [1901] A. C. 495. 
8 [1898] A. C. 92. 4 [1898] A. C. 151. 
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towards the plaintiff, and that his conduct if it could be inquired 
into was without justification or excuse.” 

‘In opposition to these generalizations, the true rule, it is sub- 
mitted, may be formulated as follows: The wilful causing of 
damage to another by a positive act, whether by one man alone, or 
by several acting in concert, and whether by direct action against 
a or indirectly by inducing a third person 9. exercise a lawful 


the question whetbs hes of not 
ill depend, in many cases, b j e 


.actor, 
The motive to an act being the ultimate purpose of the actor is 


rightful if that purpose be the benefit of others or of himself, 
wrongful if the purpose be damage to another. An act maybe a. 
tort, notwithstanding the rightful moti se the 


end does not justify the means. Such torts, however, are beyond 
‘the scope of the present paper. The soundness of the dicta quoted 
from Allen v. Flood must be tested by cases in which the actor in 
wilfully causing damage to another was dominated by a wrongful 
motive. We shall find that these cases fall into three groups: 
(1) Cases in which the wrongful motive has no legal significance, 
the actor, by general judicial opinion, being subject to no liability 
at law, however severe the judgment against him in the forum of 
morals; (2) Cases which have divided judicial opinion, some courts 
deciding that the actor should be charged because of his wrongful 
motive, others ruling that he should not be charged, notwithstand- 
ing his wrongful motive; (3) Cases in which it is generally agreed 
that the actor should be charged because of his wrongful motive. 
First group. A defendant who has caused damage to the 
plaintiff and been actuated in so doing by the most reprehen- 
sible motives escapes liability if the plaintiff is suffering only 
the consequences of his own breach of duty. For example, the 
plaintiff refuses to leave the defendant’s house, when requested, 
whereupon the defendant puts him out by force; or the défend- 
ant removes the plaintiff’s encroaching fence;? or his wrongful 
obstruction to the flow of a stream;*® or turns the plaintiff's tres- 
passing horse into the highway where it is lost or stolen.* It makes 
no difference that the defendant, in doing these acts, was taking 


1 Oakes v. Wood, 2 M. & W. 791, 794, per Parke, B ; Kiff v. Youmans, 86 N. Y. 324 
(semble); Brothers v. Morris, 49 Vt. 460. 2 Smith v. Johnson, 76 Pa. St. 191. 
8 Clinton v. Myers, 46 N. Y. 511. * Humphrey v. Douglass, 11 Vt. 22. 
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advantage of the opportunity to gratify a vindictive spirit, and 
would not have done them otherwise. It is still true that he was 
merely putting an end to the plaintiff’s tort. Similarly, a creditor 
pursues his debtor with all the rigor of the law in order to ruin 
him, although he knows that with some indulgence he would real- 
ize more himself and enable his debtor to avoid bankruptcy ;? or 
in a spirit of malevolence he sues a trespasser.? Here again the 
malevolent motive of the defendant is legally of no significance. 
The debtor and the tort-feasor were legally bound to pay and 
cannot claim damages because they were brought into court for 
the breach of their duty.2 The action is refused in these cases, 
notwithstanding the reprehensible motive of the defendant, be- - 
cause the court could not without stultifying itself punish him 
for enforcing his absolute legal rights against his debtor or the 
wrongdoer. 

In other cases the wrongful motive of the actor is ignored for a 
different reason. An English judge said from the bench to one 
of the parties: “ You are a harpy, preying on the vitals of the 
poor.” It was admitted that the words were false and spoken for 
the sole purpose of injuring the person addressed. The latter 
brought an action against the judge, but was unsuccessful.4 A 
witness gave perjured testimony for the sake of defeating one of 
the parties to the suit. There was no redress against him at the 
suit of the person injured by his perjury.’ It is believed to be for the 
public interest that neither judge, juror, party, counsel, nor witness 
should be called to account in a civil action for words spoken while 
filling those characters. The same absolute privilege extends to 
speeches in legislative assemblies.® 


1MMforris v. Tuthill, 72 N. Y. 573; Friel v. Plummer, 69 N. H. 498; South Bank z. 
Suffolk Bank, 27 Vt. 505. 

2 Jacobson v. Von Boenig, 48 Neb. 80. 

8 Baron Parke’s oft-quoted dictum (Stevenson v. Newnham, 13 C. B. 285, 297): 
“ An act which does not amount to a legal injury, cannot be actionable because it is 
done with a bad intent” was given in a similar case. The defendant was sued for 
maliciously distraining for more rent than was due. But the count did not allege that 
the distress was excessive, that is, was unreasonably large for the rent actually due. 
If the defendant took by distress no more goods than might properly be taken, his 
motive in taking them was irrelevant. Hamilton v. Windolf, 36 Md. 301, is a similar 
case. 
* Scott v. Stansfeld, L. R. 3 Ex. 220. 5 Damport v. Simpson, Cro. El. 520. 

6 The head of an executive department of the government enjoys a similar immunity 
from a civil action for his official conduct. Spalding. Vilas, 161 U. S.483. Nor will an 
action lie for a malevolent removal of a subordinate official by a superior invested with 
the power of removal. Rosenbaun z. Gillian, 101 Mo. App. 126. 
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Anyone may speak or write defamatory words of another, and 
in the most contemptible spirit of vindictiveness, if he simply tells 
the truth. This rule'works very harshly sometimes, but it is 
thought to be for the public welfare that men should appear in 
their true colors! 

An innocent man is subjected to a criminal prosecution by one 
who acted from the purest malevolence. Nevertheless, if he had 
reasonable grounds for believing the party prosecuted to be guilty, 
no action will lie against him for his malevolent conduct? Here, 
again, the interest of the private individual must give way to the 
public good. It is for the interest of the community that all 
persons believed on reasonable grounds to be criminals should be 
prosecuted, whatever the motive of the person instigating the 
prosecution. In all these cases and others that might be men- 
tioned the defendant escapes liability, not from any regard for him, 
but by reason of the paramount consideration of the public welfare. 

Second group. There is much divergence of judicial opinion 
as to the liability of the owner of land for using it, not for any 
benefit to himself, but purely to the detriment of his neighbor. 
The typical illustrations of such conduct are the sinking of a well 
by the owner, not in order to get water for himself, but solely for 
the purpose of draining his neighbor’s spring, or the erection by 
the owner on his land, but near the boundary, of an abnormally 
high fence, not for any advantage of his own, but merely to darken 
his neighbor’s windows or to obstruct the view. In England it 
seems to be settled that the owner may act in this malevolent 
manner with impunity. In France and Germany the owner is 
liable in tort in each case.* In this country there is a strange 
inconsistency in the reported decisions. In thirteen of the fifteen 


1 Odgers, Lib. & Sl., 3d ed., 202. See the analogous case of Lancaster v. Ham- 
burger (Ohio, 1904), 71 N. E. Rep. 289. By statute in Delaware, Florida, Illinois, 
Louisiana, Maine, Massachusetts, Nebraska, New York, Rhode Island, West Virginia, 
and possibly in a few other States, the truth of a libel is no defense to an action, unless 
it was published with a proper motive. 

2 Foshay v. Ferguson, 2 Den. 617; 1 Ames & Smith, Cas. on Torts 548, 549, #. I. 

8 Mayor v. Pickles, [1895] A. C. 587 ; Capital Bank v. Henty, 7 App. Cas. 741, 766. 

* Draining of spring: Badoit v. Andre, Cour de Lyon, April 18, 1856, Dalloz 56, 
2, 199; Barré v. Guilhaumon, Cour de Montpellier, July 16, 1866, Sirey 67, 2, 
115 (semble); Forissier v. Chavrot, Cour de Cassation, June 10, 1902, Sirey, 1903, 
1,11; G. v, F.,O.A.G. zu Jena, Nov. 29, 1878, 35 Seuff. Arch. No. 273 (semble). 
Spite fence: Doerr v. Keller, Cour de Colmar, May 2, 1855, Dalloz 56, 2,9; G.v. F., 
O. A. G. zu Jena, Nov. 29, 1878, 35 Seuff. Arch. No. 273 (semdle); Marcus v. Bose, 
O. L. G. zu Darmstadt, June 5, 1882, 37 Seuff. Arch. No. 292 (semdle). 
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jurisdictions in which the question has arisen the courts have 
declared that the malevolent draining of a neighbor’s spring is a 
tort! On the other hand in six of the ten states in which actions 
have been brought for the malevolent erection of a spite fence, the 
‘opinion of the court was against the plaintiff? 

That the conduct of the defendants in these cases is unconscion- 
able no one will deny. That they should be forced to make repara- 
tion to their victims, unless paramount reasons of public policy 
forbid, would seem equally clear. But the absence of such reasons 
is evident from the fact that in France and Germany and so many 
of our states the courts have allowed reparation, and from the 
further fact that in at least six® states statutes have been passed © 
making the erection of spite fences a tort. Such legislation is 


1 Katz v. Walkinshaw, 141 Cal. 116 ; Cohen v. La Canada Co., 142 Cal. 437 ; Roath 7. 
Driscoll, 20 Conn. 533, 540, $43, §44; Barclay z. Abraham, 121 Ia. 619; Gagnon v. French 
Co. (Ind. Ap. 1904), 72 N. E. Rep. 849; Chesley v. King, 74 Me. 164; Stevens v. Kelley, 
78 Me. 445, 452; Greenleaf v. Francis, 18 Pick. 117, 119 (semble ; but see Walker v. 
Cronin, 107 Mass. 555, 564, and Plant v. Woods, 176 Mass. 492, 499); Stillwater Co. v. 
Farmer, 89 Minn. 58 ; Springfield Co. v. Jenkins, 62 Mo. Ap. 74; Bassett v. Salisbury 
Co., 43 N. H. 569; Swett v. Cutts, 50 N. H. 439, 447; Franklin v. Durgee, 71 N. H. 186; 
‘Smith v. Brooklyn, 18 N. Y. Ap. Div. 340, 160 N. Y. 357, 361; Forbell v. New York, _ 
164 N. Y. 522; Wyandot Co. v. Sells, 3 Oh. N. P. 210 (question left open in earlier 
case in Supreme Court, Frazier v. Brown, 12 Oh. St. 299, 303, 304); Wheatley 2, 
Baugh, 25 Pa. St. 528, 533; Lybe’s App., 106 Pa. St. 626, 632 ; Williams v. Ladew, 161 
Pa. St. 283, 287, 288; Miller v. Blackrock Co., 99 Va. 747 (semble). The only decisions 
to the contrary are in Vermont and Wisconsin. Chatfield v. Wilson, 28 Vt. 49; Huber 
v. Merkel, 117 Wis. 355. 

2 Russell v. State (Ind. Ap. 1904), 69 N. E. Rep. 482; Bordeau v. Greene, 22 Mont. 
255; Brostrom v. Lampp, 179 Mass. 315; Mahan v. Brown, 13 Wend. (N. Y.) 261; 
Auburn Co. v. Douglas, 9 N. Y. 447, 450 (semble); Adler v. Parr, 34 N. Y. Misc. Rep. 
482; Pickard v. Collins, 23 Barb. (N. Y.) 444; Letts v. Kessler, 54 Oh. St. 73 (reversing 
s.c.7 Oh. C. C. 108); Metzger v. Hochreim, 107 Wis. 267. The opposite view obtains 
in Michigan, New Hampshire, Oklahoma, and Pennsylvania. Burke v. Smith, 69 Mich. 
380; Flaherty. Moran, 81 Mich. §2; Kirkwood v. Finegan, 95 Mich. 543 ; Horan. Byrnes, 
72 N. H.93; Smith v. Speed, 11 Okla. 95; Haverslick v. Byrnes, 33 Pa. St. 368 (semble). 

8 Connecticut, Maine, Massachusetts, New Hampshire, Vermont, and Washington. 
There is a similar statute in Wisconsin against the malevolent draining of a neighbor’s 
spring. 

* The courts which deny compensation for the damage inflicted by a spite fence pro- 
ceed upon the assumption that the owner of land, by virtue of his ownership, has an abso- 
lute right to erect such a fence. But there are many limitations upon the right of 
ownership at common law, and, it is submitted, there is no difficulty in principle in 
limiting an owner’s right so far that he shall not be permitted to use his land ina partic- 
ular way with no other purpose than to damage his neighbor. If, in truth, the owner’s 
right is absolute in this respect, how can it be taken away from him bystatute? Sucha 
statute was held unconstitutional in Huber v. Merkel, 117 Wis. 355. See also Western 
Co. v. Knickerbocker, 103 Cal. 111, 115. But the opposite view was taken in Rideout 
v. Knox, 148 Mass. 368, and Karasek v. Peier, 22 Wash. 419. 
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likely to spread, so that ultimately the cases in this second group 
will belong in the third group. 

Third group. Coming now to the cases in which an actor’s lia- 
bility for intentional damage to another is determined by the 
motive with which he acted, let us take first the case of malicious 
prosecution. The plaintiff, an innocent man, has been subjected 
to a criminal prosecution for theft. The defendant, who instituted 
the prosecution, although having no reasonable ground for his 
belief, did honestly believe the plaintiff to be guilty of the theft. Is 
the defendant liable for the damage suffered by the plaintiff? If 
he acted from a sense of public duty to bring a supposed criminal 
to justice, then, blunderer though he was, his conduct is justifiable. 
If, on the other hand, his object was to punish the plaintiff for 
marrying the woman whom he himself had hoped to make his 
wife, or to satisfy some other grudge, his conduct was inexcusable. 
Here, certainly, the motive or object of the actor converts an act 
otherwise lawful into a tort. We may suppose again that a de- 
fendant publishes a fair and accurate report of a judicial proceeding 
which contains matters defamatory to the plaintiff, a minister. If 
this is done simply by way of giving news to the public, the plain- 
tiff has no remedy. He has to suffer for the general good of the 
community. If, however, the defendant, solely from ill-will to the 
’ plaintiff, should print the report for the purpose of discrediting 
the plaintiff as a candidate for a call to a certain church, the plaintiff 
could charge him in tort for the damage caused by the publica- 
tion? Here also it is the defendant’s motive or object which 
makes him a wrongdoer. 

A French case furnishes another illustration. The plaintiff 
by planting certain crops had attracted a great amount of game 
to his country estate, and invited several of his friends from 


1 The discontinuance of a service at will or the refusal to employ a man, to make a 
lease to him, to buy his goods, to lend him money, to recommend him as a servant, will 
give him no cause of action, however great the damage to him or however malevolent 
the attitude of the party refusing to gratify his wish. Allen_». Flood, [1898] A. C. 
100, 152, 172; London Co. v. Horn, 206 Ill. 493, 504; Heywood », Tillson, 75 Me. 225, 
230; Collins v. American Co., 68 N. Y. App. Div. 639. But these and similar cases 
are foreign to the present discussion, which relates to possible torts. The refusals just 
mentioned cannot be torts, for they are not acts but failures to act. They would not be 
mentioned but for the fact that this fundamental distinction between a malevolent act 
and a malevolent non-feasance appears to have been overlooked by several of the 
judges in Allen v. Flood, supra, 100, 152, 172. 

2 Stevens v. Sampson, 5 Ex. Div. 53, Odgers Lib. & Sl. (3d ed.) 292. 
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Paris for a day’s hunt. The neighbor of the plaintiff, irritated by 
the latter’s success, ordered his servants to make so much noise 
on his own land as to frighten away the game and so spoil the 
day’s sport. He was made to pay damages to the plaintiff! It is 
obvious, however, that if the neighbor, while hunting himself, had 
disturbed the hunt of the plaintiff by the noise of his dogs and 
guns, no action would have lain against him. The neighbor had 
just as much right to hunt as the plaintiff. Lord Holt took the 
same distinction in a similar English case.2 His language is much 
to the point: “ Suppose the defendant had shot in his own ground, 
if he had occasion to shoot, it would have been one thing; but to 
shoot on purpose to damage the plaintiff is another thing and ~ 
a wrong.” ? 

Two decisions, one in France and one in Belgium, are especially 
instructive. In each case an employer threatened to discharge his 
employees if they traded with the plaintiff. In the one case the 
plaintiff kept a saloon which had exercised a demoralizing effect 
upon the defendant’s workmen. The latter’s prohibition against 
his men frequenting the plaintiff’s saloon was held justifiable as a 
reasonable measure of discipline In the other case the plaintiff 
was a political rival of the defendant, and the latter used his work- 
men as a means of ruining the plaintiff's business. In this case judg- 
ment was given for the plaintiff. It will be observed that in each 
of these cases the damage to the plaintiff was caused by the act of 
a single individual, and not by a combination of persons; that in 
each case the defendant used neither fraud nor force, but merely 
the pressure of a threatened loss of place, and that in each case the 
workmen were under no obligation to trade with the plaintiff. The 
two cases illustrate in a very convincing manner how the motive 
with which an act is done may determine its lawfulness or unlaw- 


1 Prince de Wagram v. Marais, Cour de Paris, Dec. 2, 1871, Dalloz 73, 2, 185. 

2 Keeble v. Hickeringill, 11 East 574, ., Holt 14, 3 Salk. 9, 11 Mod. 74, 
130 S. C. 

3 11 Mod. 70. 

* Reding v. Kroll, Trib. de Luxembourg, Oct. 2, 1896, Sirey 1898, 4, 16. “Les 
défendeurs auraient certainement abusé de leur droit, et, dés lors, commis un acte 
quasi-délictueux, s’il était établi, comme le demandeur l’affirme en termes de plaidoirie, 
que leur défense ne repose sur aucune nécessité de discipline ouvriére, qu’elle a été 
portée malicieusement et par pur esprit de vengeance.” : 

5 Dapsens v. Lambret, Cour d’Appel de Liége, Feb. 9, 1888, Sirey 1890, 4, 14. 
“Attendu qu’on ne saurait admettre qu’il soit permis, méme par des actes: licites 
absolument parlant, de ruiner un citoyen sans autre intérét ou mobile que celui de la 
vengeance ; qu’alors le summum jus devient la summa injuria.” 


27 


418 HARVARD LAW REVIEW. 


fulness. A similar distinction has ‘been made in cases in this 
country brought against employers who induced their workmen not 
to trade with the plaintiff.t 

Similarly, whether employees, who, hie threatening to iiitiee 
induce an employer not to engage the plaintiff or retain him in a 
service terminable at the employer’s will, are guilty of a tort, may 
depend upon the motive of the defendants. If they objected to 
working with the plaintiff because his incompetency would expose 
them to danger, or because of his depraved character, no action 
would lie against them.? If on the other hand their motive was 
to wreak their vengeance upon him for his conduct towards them, 
they must pay the damages inflicted upon him by their conduct.’ 


1 Chipley v. Atkinson, 23 Fla. 206, 216-217; Graham z. St. Charles Co., 47 La. An. 
214, 1657; Internat. Co. v. Greenwood, 2 Tex., Civ. Ap. 76. The decision in Payne v. 
Western Co., 13 Lea (Tenn.) 508, is contra, but two of the five judges dissented, and 
the effect of the case as a precedent is nullified by statute. Shannon’s Code, Supp. 
285. Raycroft v. Tayntor, 68 Vt. 219, is distinguishable. The defendant having 
quarrelled with the plaintiff was warranted in objecting to his presence upon his 
land, although his objection required one of his own employees to choose between 
continuing in his service, and declining to employ the plaintiff as an assistant. The — 
decision in Heywood v. Tillson, 75 Me. 225, is not open to question, for the defend- 
ant’s conduct was a legitimate mode of protecting the interests of himself and his em- 
ployees. But some of the dicta of the court are unsatisfactory and at variance with 
the decision in Chesley v. King, 74 Me. 164. 

2 Giblan v. Nat. Union, [1903] 2 K. B. 600, 617, 619; Heywood v. Tillson, 75 Me. 
225, 232; Commonwealth v. Hunt, 4 Met. (Mass.) 111, 130; Nat. Prot. Ass’n v. 
Cumming, 170 N. Y. 315. 

8 Giblan v. Nat. Union, [1903] 2 K. B. 606; Joost v. Syndicat des Imprimeurs, Cour 
de Cassation, June 22, 1892, Sirey 93, 1, 41; Joost v. Syndicat, Cour d’Appel de Cham- 
béry, March 14, 1893, Sirey 93, 2, 139; Oberle v. Syndicat des Ouvriers, Cour d’Appel 
de Lyon, March 2, 1894; Dalloz 94, 2, 305; Monnier v. Renaud, Cour de Cassation, 
June 9, 1896, Dalloz 1896, 1, 582. In Giblan v. Nat. Union, supra, Romer, L. J., said, 
pp. 619-620: “In my judgment, if a person who, by virtue of his position or influence, 
has power to carry out his design, sets himself to the task of preventing, and succeeds 
in preventing, a man from obtaining or holding employment in his calling, to his in- 
jury, by reason of threats to or special influence upon the man’s employers, and the 
design was to carry out some spite against the man, or had for its object the compel- 
ling him to pay a debt, or any similar object not justifying the acts against the man, 
then that person is liable to the man for the damage consequently suffered.” In Joost 
v. Syndicat, supra, Sirey 93, 2, 139, the court said: “ Attendu que sans doute les ouvri- 
ers syndiqués avaient de leur cété le droit de se mettre en gréve; mais qu’il n’est 
permis 4 personne d’abuser de son droit ; qu'il y a abus d’un droit toutes les fois que 
celui qui prétend l’exercer n’agit que dans le but de nuire 4 autrui sans aucun intérét 
pour luiméme.” In Monnier v. Renaud, supra, the case turned upon the point whether 
the defendant had been promoting “ un intérét professionel ” or had been influenced 
by “un sentiment de malveillance injustifiée.” 

As a rule, however, the ultimate object of a labor union in excluding an employee 
from work by pressure upon the employer, or in injuring the business of an employer 
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In the case supposed by several of the judges in Allen v. Flood,! 
the liability of the cook, who induced the master to dismiss the 
butler by threatening to leave himself if the butler were retained, 
should depend upon the motive of the cook. If the two were 
thrown together, and if the butler by his character or personality 
was distasteful to the cook, the latter, with a view to his own in- 
terest would be justified in calling upon the master to choose be- 
tween them. If, on the other hand, the cook, having no objection 
to the butler as a companion, procured his dismissal from pure 
malevolence, his conduct would be tortious.? 

An Illinois decision® illustrates the legal significance of the 
motive of a defendant who caused damage to the plaintiff by - 
moral coercion upon the conduct of a third person. The defend- 
ant, an insurance company, had contracted by its policy to in- 
demnify a manufacturer against liability for claims for injuries to 
his employees. The plaintiff was an employee who had been 
injured in the course of his employment. The defendant company 
recognized its liability, but disputed the amount demanded and 
threatened to have the employee discharged unless he accepted 
in full satisfaction the small amount offered. The employee refus- 
ing to yield, the company induced the employer to discharge the 
employee by threatening to exercise its right to cancel the policy. 
The plaintiff recovered substantial damages. The court said, how- 
ever, that if the company had procured in this manner the dis- 
missal of an employee, who by his bad habits or incompetency was 
likely to increase the risk of the company, such conduct would 
have been justifiable as a reasonable measure of self-protection. 

In a Louisiana case the plaintiff, an innkeeper who was also an 
assessor, had irritated the defendants by what they conceived to be 
an excessive valuation of their property. Purely to avenge this 


by the persuasive or coercive boycott, is not the damage to their victim, but the 
advancement of the cause of labor. This motive, of course, is commendable. In the 
great majority of labor cases, therefore, the question whether the members of a labor 
union are guilty of a tort is a question, not of motive, but of the legal validity of the 
means adopted for effectuating their motive; and this question must be answered by 
a careful weighing of considerations of public policy. 

1 [1898] A. C. 36, 57, 138-139, 165-166. 

2 The case seems to be covered by the following language of Mr. Chief Justice 
Holmes: “ We cannot admit a doubt that maliciously and without justifiable cause 
to induce a third person to end his employment of the plaintiff, whether by false 
slanders or successful persuasion, is an actionable tort.” Moran v. Dunphy, 177 
Mass. 485, 487. 

8 London Co. v. Horn, 206 Ill. 493. 
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supposed grievance they persuaded certain commercial travellers 
to discontinue their patronage of the plaintiff's hotel. They were 
compelled to pay him substantial damages.! 

To divert to one’s self the customers of a rival tradesman by the 
offer of goods at lower prices is, in general, a legitimate mode of 
serving one’s own interest and justifiable as fair competition. If, 
however, a man should start an opposition shop, not for the sake 
of profit for himself, but, regardless of loss to himself, for the sole 
purpose of driving the plaintiff out of business and with the inten- 
tion of retiring himself immediately upon the accomplishment of 
his malevolent purpose, would not this wanton causing of damage 


to another be altogether indefensible and atort? Such a case is 


not likely to arise, but several judges have expressed the opinion 
that the defendant in such a case would have to make reparation.” 

A close friend of a creditor advises him in good faith, that he 
is likely to lose his claim unless he proceeds without delay to 
collect it. The creditor acts on the advice, presses his claim, and 
the debtor is ruined, whereas, if he had received indulgence for a 
short time, an expected favorable turn in his affairs would have 
enabled him to weather the storm. Grievous as this loss is, he 
cannot hold the creditor’s adviser responsible. But would there 
be any doubt as to his responsibility if he had given the same 
advice with full knowledge of the debtor’s situation and for the sole 
purpose of ruining him? 

The illustrations already given can hardly fail to convince the 
reader that Lord Macnaghten’s dictum, quoted at the opening of 
this paper, is untenable, and that there are many torts arising from 
the defendant’s inducing a third person to act in such a way as to 
damage the plaintiff, although the defendant used neither fraud, 
force, nor defamation, and although the conduct of the third person 
was altogether lawful. The instances mentioned prove also how 
often the tortious quality of an act depends upon the motive of 
the actor. But other examples may be suggested. 


1 Webb v. Drake, 52 La. An. 290. Delz v. Winfree, 80 Tex. 400, is a similar case. 

2 Lord Coleridge in Mogul Co. v. McGregor, 21 Q. B. D. 544, 553; Lord Bowen, 
Ss. C. 23 Q. B. Div. 598, 618; Lord Morris, s. c, [1892] A. C. 49; Lord Field, s. c. 52; 
Lord Halsbury in Allen v. Flood, [1898] A. C. 1, 77; opinion of court ger Wells, J., in 
Walker v. Cronin, 107 Mass. 555, 564; Holmes, J., in May v. Wood, 172 Mass. 11, 15; 
opinion of court er Hammond, J., in Plant v. Wood, 176 Mass. 492, 498; Taft, J., in 
Moores v. Bricklayers Union, 23 Oh. W. L. Bull. 48, 51, 52. But see contra Passaic 
Works v, Ely, 105 Fed. Rep. 163, Sanborn, J., diss.; Auburn Co. v. Douglass,9 . Y. 
444; 450, fer Selden, J.; Nat. Ass’n v. Cumming, 170 N. Y. 315, 326. 
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To put poisoned food upon one’s own land in order to killa 
skunk gives no cause of action to one’s neighbor, although the 
neighbor’s dog eats the food and dies from the poison. But it has 
been decided in South Carolina that the neighbor may have an 
action if the defendant, knowing that the plaintiff’s dog was in the 
habit of coming upon his premises, exposed the poisoned food for 
the express purpose that the dog might eat it and die. 

_ To deposit rubbish in the highway would not ordinarily subject 
the depositor to an action at the suit of a private individual; but 
if the defendant placed it there in order to cause loss to the plain- 
tiff, who was bound by contract with the town to keep the high- 
way in good condition, we should all agree with the Connecticut - 
court? that he would have to make good the loss to the plaintiff. 

To kill a man whose life is insured, although a crime, is not, 
without more, a tort against the insurance company.’ But the 
crime would be also a tort to the company if committed for no 
other purpose than to inflict loss upon the latter.* 

Other instances in which the success of the plaintiff depends 
upon the wrongful motive of the defendant doubtless will occur 
to the ingenious reader. He will find, however, that, in these new 
instances as well as in those suggested in this paper, it is for 
the plaintiff to allege and prove this wrongful motive. Generally 
the allegation must be made in the declaration. But in the case 
of malevolent publication of reports of judicial proceedings this 
allegation comes in the reply to the defendant’s answer. Those 
who maintain that the law does not regard motive as an element 
in a tort are wont to distinguish this case on the ground that the 
wrongful motive is simply a means of destroying the defense of 
privileged communication. But this reasoning seems specious rather 
than sound. For, when the facts of the particular case are de- 
veloped, it is still true that the defendant is guilty of a tort, and 
the plaintiff wins solely because the defamation was induced by a 
wrongful motive. 

_As the plaintiff succeeds in certain cases of wilful damage by 
the defendant solely by proof of the actor’s wrongful motive, so 
the defendant sometimes wins, notwithstanding he has wilfully 


1 Cobb v. Cater (S. Ca. 1901), 38 S. E. Rep. 114. 

2 McNary v. Chamberlain, 34 Conn. 384. 8 Ins. Co. v. Brame, 95 U. S. 754. 

* Conn. Co. v. N. Y. Co., 25 Conn. 265, 276; McNary v. Chamberlain, 34 Conn. 384, 
388; Gregory v. Brooks, 35 Conn. 437, 446; 2 Mugdan, Die Gesammt-Materialien zum 
B. G. 407. 
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damaged the plaintiff, solely by proof of a benevolent motive. 
One who has crossed the plaintiff’s land in order to catch a train 
cannot urge his motive of self-interest as a justification. But if 
he crossed the land in order to rescue a child playing on the track 
from imminent peril of being run over by a train, his benevolent 
motive will be a full defense to an action of trespass. 

Occasionally the authorities leave us in the dark as to whether 
a particular case is to be grouped with those in which the plaintiff 
must establish a malevolent motive or with those in which the 
defendant must prove a benevolent motive. Must a plaintiff, for 
example, in counting against a defendant for inducing a young 
woman to break her contract to marry the plaintiff allege also that 
the defendant acted from a malevolent motive, or at least from a 
selfish motive, or is the question of the motive properly to be 
raised only by the defendant’s allegation that he acted from a 
benevolent interest in the welfare of his daughter? As a matter of 
principle it seems to the writer that the plaintiff states a prima 
facie case, and makes a good count by alleging simply that the 
defendant induced the third person to break her contract, z. ¢., to 
do a legal wrong. If this is a correct view, the case has no 
bearing upon the subject of this paper. Otherwise it is another 
instance in which a wrongful motive may make an act a tort. 

If this essay has accomplished its purpose, it is made clear that 
the dictum that our law never regards motive as an element in a 
civil wrong is as far from the truth as would be the statement that 
malevolently to damage another is always atort. The truth lies 
in the middle. In certain cases, in spite of the wrongful motive 
of the actor, malevolently to damage another is lawful, either be- 
cause the act is merely the exercise of an absolute legal right, 
or because it is justified by paramount considerations of public 
policy. Except in such cases, however, wilfully to damage an- 
other by a positive act and from a spirit of malevolence is a tort, 


even though the same act, if induced by a rightful motive, would 
be lawful. 
F. B. Ames. 


1 The reader may have remarked that, except in a quotation, the words “ malice,” 
“ malicious,” and “ maliciously” have not been used. Malice, as used in the books, 
means sometimes malevolence, sometimes absence of excuse, and sometimes absence 
of a motive for the public good. If so “slippery” a word, to borrow Lord Bowen’s 
adjective, were eliminated from legal arguments and opinions, only good would result. 
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INTERFERENCE WITH CONTRACTS AND 
BUSINESS IN NEW YORK. 


HE immediate results of an intentional interference with the 
contracts or business of another may be to entice away ser- 
vants, or to induce the breach, the termination without breach, or ~ 
the non-formation of contracts. The means by which these re- 
sults may be accomplished may be either unlawful or lawful. 
And the motive for seeking to accomplish them may be either 
unjustifiable or justifiable. 

We have then to consider, in any discussion of this tort, the 
result, the means, and the motive. No doubt seems to exist in 
any jurisdiction as to the necessity of considering means; doubts 
have frequently been expressed as to the necessity or propriety of 
considering motive; a very few jurisdictions make no distinction 
as to results, considering no one of the above results any more 
wrongful than the others, In New York it is probably unnecessary 
to make any distinction as to results; it is always necessary to 
distinguish as to means; it is probably necessary to distinguish as 
to motives where only lawful means are used. 

Intentionally to produce any of the above results and consequent 
damages by the use of unlawful means, is itself unlawful whatever 
the motive. Intentionally to produce any of the above results and 
consequent damages by the use of lawful means, is probably un- 
lawful if the motive be unjustifiable, but is certainly lawful if the 
motive be justifiable. 

I. Results of Interference with Contracts. In New York no 
distinction is to be made between contracts of service and other 
contracts, or between inducing the breach of contracts and induc- 
ing the termination or non-formation of them. The only doubt that 
may be said to exist in this respect is as to whether the enticement 
of servants stands on any different footing from the interference 
with the performance of other contracts. 

The early cases in New York recognize the common law remedy 
for the enticing away or harboring of servants with knowledge of 
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the relation,! and some later cases have also adverted to the rule.? 
But the modern decisions have been mainly hostile to ‘the accept- 
ance of such a doctrine in the case of contract servants? It is 
probably safe to say that the old common law tort of enticing away 
such servants has been entirely assimilated to the tort of inter- 
ference with contracts generally, leaving, of course, the question of 
servants by status untouched. It may, however, require an explicit 
decision of the Court of Appeals to set the matter entirely at rest. 

Inducing the breach of an enforceable contract obligation is 
not unlawful if no unlawful means be used. This was so stated in 
the case of Ashley v. Dixon. One Patrick had contracted to sell 
land to the plaintiff, and plaintiff contracted to sell the same land 
to the defendant. Subsequently, by offering Patrick more than the 
plaintiff’s contract called for, the defendant induced Patrick to sell 
and convey the landto him. The court first holds that there is not 
sufficient evidence of a “conspiracy,” or that “ Patrick absented 
himself from home, or refused to perform his contract at the 
instigation of the defendant,” and then says: 


‘“‘ But even if defendant had induced Patrick not to perform his contract, 
that alone would not make him liable to the plaintiff for damages. He 
could advise and persuade Patrick not to convey the land, and could, by 
offering more, induce him to convey to himself, without incurring any 
liability to plaintiff, so long as he was guilty of no fraud or misrepresentation 
affecting plaintiff. If A has agreed to sell property to B, C may at any time 
before the title has passed induce A not to let B have the property, and to 
sell it to himself, provided he be guilty of no fraud or misrepresentation, 
without incurring any liability to B; A alone, in such case, must respond to 
B for the breach of the contract, and B has no claim upon or relations with 
C. While, by the moral law, C is under obligation to abstain from any 
intetference with the contract between A and B, yet it is one of those im- 
perfect obligations which the law, as administered in our courts, does not 
undertake to enforce.” 


1 Scidmore v. Smith (1816), 13 Johns. (N. Y.) 322; Stuart v. Simpson (1828), 1 
Wend. (N. Y.) 376. See also Woodward v. Washburn (1846), 3 Den. (N. Y.) 369. 

2 Haight v. Badgeley (1853), 15 Barb. (N. Y.) 499; Caughey v. Smith (1872), 47 
N. Y. 244; Buffalo Lubricating Oil Co. v. Everest (1886), 3 How. Pr. N. s. 179; Davis 
Machine Co. v. Robinson (1903), 41 N. Y. Misc. 329. 

8 Johnston Harvester Co, v. Meinhardt (1880), 60 How. Pr. (N. Y.) 168; Rogers v. 
Evarts (1891), 17 N. Y Supp. 264; Fosterz. Retail Clerks’ Protective Ass’n (1902), 39 N.Y. 
Misc. 48; other cases cited herein where inducing employees to quit is held non-actionable. 

# (1872) 48 N. Y.430. Tothe same effect is Daly v. Cornwell (1898), 34 N. Y. App. 
Div. 27, In the case of Hoefler v. Hoefler (1896), 12 N. Y. App. Div. 84, it was held 
actionable to induce one who had been ordered to pay alimony to the plaintiff not to 
pay it and to leave the State. 
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It is interesting to note, first, that neither Lumley v. Gye! nor 
Walker v. Cronin? is referred to by the court nor, apparently, by 
the counsel, and, second, that Ashley v. Dixon itself has never 
been cited by the New York Court of Appeals and but rarely by 
the inferior New York courts.2 While the question of means is 
expressly referred to in this case the question of motive is left 
obscure. There seems to be in the mind of the court, however, 
some recognition of the idea that the inducing of the breach may 
be justified by the motive of competition for this particular land. 

It is, of course, too clear for discussion that if it is non-actionable 
to induce the breach of a contract, it is non-actionable to induce 
the termination or non-formation of a contract where no unlawful © 
means are used.* 

Whether inducing even by unlawful means the non-formation of 
contracts is an actionable wrong might involve a preliminary 
question as to the substantial character of the plaintiff’s right not 
to be interfered with. It has been held that merely intercepting 
even by unlawful means an intended gratuity or an expectation of 
benefit, is not unlawful.6 Whatever may be thought of a contract 
terminable at will, certainly the possibility or probability of being 
able to bring about new contracts is a mere expectancy. If logic 
were to prevail, we might be forced to the conclusion that inter- 
cepting by unlawful means the expectation of forming contracts is 
non-actionable. But even in the leading case,° where it was held 
non-actionable to induce a testator by false and fraudulent rep- 
resentations to change his will to the damage of the plaintiff, it 
was recognized that the loss of a gratuity or the loss of prospective 
customers affords a substantial basis for an action for slander. 
The court says: “If this description of special damage is to be 
regarded as the gist and foundation of the action (of slander), I 


1 (1853) 2 E. & B. 216. 2 (1871) 107 Mass. 555. 

8 It is cited in support of the proposition that the law does not enforce moral 
obligations in 25 N. Y. St. Rep. 284 and 10 N. Y. Misc. 355. It is cited and applied 
to similar facts in Daly v. Cornwell (1898), 34 N. Y. App. Div. 27. It is to be noted 
that Ashley v. Dixon was decided by the temporary “ Commission of Appeals” and 
not by the regular Court of Appeals. The contract in this case and in Daly v. 
Cornwell seems to have had no relation to a business or occupation. 

4 Johnston Harvester Co, v. Meinhardt (1880), 60 How. Pr. (N. Y.) 168, s. c. 9 Abb. 
New Cas. (N. Y.) 393; cases cited under III. Lawful Means, infra. 

5 Hutchins v. Hutchins (1845), 7 Hill (N. Y.) 104; Braem v. Merchants’ Bank 
(1891), 127 N. Y. 508, aff’g 6 N. Y. Supp. 846; Hurwitz v. Hurwitz (1894), 10 N. Y- 
Misc. 353. 

® Hutchins v. Hutchins, supra. 
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rather think the principle should be regarded as peculiar to that 
species of injury. . . . But the law applicable to the cases referred 
to proceeds upon the ground that the plaintiff, by the wrongful act 
complained of, has been deprived of the present actual enjoyment 
of some pecuniary advantage. No such damage can be pretended 
here. At best, the contemplated gift was not to be realized till after 
the death of the testator, which might not happen until after the death 
of the plaintiff; or the testator might change his mind, or lose his 
property.” 

Without discussing the question of interfering with a mere 
expectancy, the courts have uniformly held that interfering with 
the probable formation of contracts stands upon the same footing 
as interfering with the performance of contracts already formed. 
If it is actionable to induce a breach of contract it is equally action- 
able to induce the non-formation of one in New York, provided the 
means or the motive be the same in both cases. Thus there is no 
distinction in this respect between contracts of service and other 
contracts, nor between those in which the obligations are fixed 
and enforceable and those which carry with them no enforce- 
able obligations or which still rest merely in expectation. Whether 
a distinction is to be made between an isolated or independent 
contract and one related to a business or occupation seems not to 
have been considered, but the cases in which it has been held 
actionable to interfere by lawful means have all involved the 
obstruction of a business or occupation. 

Il. Unlawful Means. It is unlawful to induce the breach of 
a contract by unlawful means. This was adjudged in an early 
case in which a contract of tenancy having yet eleven months to run 
was broken by the tenants because, it was alleged, the defendant 
with intent to damage the plaintiff threatened to seize the tenant’s 
goods unless they would depart the premises and so disturbed the 
tenants that they abandoned the possession.! It was urged in this 
case that the damage was due to the wrongful act of the tenants 
in breaking the contract, and that the plaintiff’s remedy was solely 
against them; but the court held that there was also an action 
against the defendant for the damages intentionally inflicted by 
him through the unlawful disturbance of the tenants. 

It is unlawful to induce the termination of a contract (without 
breach) by the use of unlawful means. This is dealt with in two 


1 Aldridge v. Stuyvesant (1828), 1 Hall (N. Y.) 210. 
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cases in which the contract so terminated was unenforceable under 
the Statute of Frauds. In the first! the defendants by false 
representations induced the other party to believe that the plaintiff 
did not intend to perform, and were thereby enabled to sell their 
own goods in place of the plaintiff’s. The court held it to be 
immaterial whether the contract was binding upon the buyer or 
not, since he would have fulfilled it but for the false and fraudulent 
representations of the defendants. This case was followed by a 
later case in which the contract was unenforceable under the 
Statute of Frauds, and the defendant by a false telegram led the 
seller to believe that the plaintiff would not perform? So it is 
also unlawful to induce another’s employees to leave his service 
by threats, intimidation, or force. 

It is unlawful to induce the non-formation of contracts by unlawful 
means, It is actionable to induce a plaintiff’s customers to refrain 
from dealing with him by circulating false statements as to his 
goods or patents and threatening customers with infringement 
suits, or by a general boycott involving threats and intimida- 
tion,> or by circulating a false statement that he is insane.® It 
is actionable to prevent persons from entering a plaintiff’s em- 
ployment by force, threats, and intimidation.’ But the unlawful 
act must be the proximate cause of the damage. Cases involving 
unfair competition by imitation of trade marks and trade names 
need not be considered in this discussion. 

Whether particular conduct amounts to intimidation is, of course, 
a conclusion of fact to be gathered from all the circumstances. 
“ There may be cases where persuasion and entreaty are not law- 
ful instruments to effect the purposes of astrike. Even persuasion 


1 Benton z. Pratt (1829), 2 Wend. (N. Y.) 385. 

2 Rice v. Manley (1876), 66 N. Y. 82. 

8 Davis v. Zimmerman (1895), 91 Hun (N. Y.) 489. 

* Lubricating Oil Co. v, Standard Oil Co. (1886), 42 Hun (N. Y.) 153. 

5 Matthews v. Shankland (1898), 25 N. Y. Misc. 604; Sun Printing and Pub. 
Ass’n v. Delaney (1900), 48 N. Y. App. Div. 623. (In both these cases injunctions 
pendente lite were granted.) Buta boycott not involving unlawful means is not unlaw- 
ful. Mills v. U. S. Printing Co. (1904), 91 N. Y. Supp. 185. 

6 Green v. Davis (1903), 83 N. Y. App. Div. 216. See also Trapp v. me Bois 
(1902), 76 N. Y. App. Div. 314 (libel). 

7 Davis v. Zimmermann (1895), 91 Hun (N. Y.) 489; Beattie v. Callanan (1901), 
67 N. Y. App. Div. 14, aff'd 82 N. Y. App. Div. 7; Herzog v. Fitzgerald (1902), 
74 N. Y. App. Div. 110. (Injunctions granted.) 

8 McDonald v. Edwards (1897), 20 N. Y. Misc. 523; Davis v. United Engineers 
(1898), 28 N. Y. App. Div. 396 (semd/e). 
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and entreaty may be used in such a manner, with such persistency, 
and with such environments, as to constitute intimidation. ... 
Whenever the strikers assume toward the employee an attitude of 
menace, then persuasion and entreaty, with words however smooth, 


- may constitute intimidation.”! “It should be remembered that to 


constitute intimidation it is not necessary that there should be any 
direct threat, still less any actual act of violence. It is enough if 
the mere attitude assumed by the defendants is intimidating. 
And this may be shown by all the circumstances of the case, by 
the methods of the defendants, their circulars, their numbers, their 
devices.”? Intimidation or coercion is not to be implied from 
the threat to do that which it is lawful for those making the threat 
to do, as to cause a general strike,’ or to withdraw custom.‘ 

Picketing is not per se an unlawful means. Since one may use 
persuasion for justifiable ends he may use it near the entrance to 
another’s place of business as well as elsewhere. Unless he commits 
a trespass, or obstructs access to a place of business, he may sta- 
tion himself in front of another’s store or factory for the purpose 
of persuading workmen or customers not to deal with that other, 
and may do this either by oral persuasion or by the distribution of 
circulars.© The early decision® that picketing and placarding con- 
stitute a nuisance must be regarded as no longer law.’ 


1 Rogers v. Evarts (1891), 17 N. Y. Supp. 264. 

2 Foster v. Retail Clerks’ Protective Ass’n (1902), 39 N. Y. Misc. 48. 

8 National Protective Ass’n v. Cumming (1902), 170 N. Y. 315, 328-330. But see 
argument to contrary in dissenting opinion. ‘“ When persuasion ends and pressure 
begins the law is violated.” “A threat with ruin behind it may be as coercive as 
physical force.” In Coons wv. Chrystie (1898), 24 N. Y. Misc. 296, it was held that it 
was coercion for a labor union officer to order members of the union to strike since the 
members were under fear of a penalty for disobedience, but this has not been sug- 
gested in any subsequent decision. In Reynolds v. Plumbers’ Protective Ass’n (1900), 
30 N. Y. Misc. 709, aff’d 53 N. Y. App. Div. 650, it was held that even where members 
were liable to expulsion for dealing with plaintiff this did not amount to coercion. 

# Park & Sons Co. v. Nat. Druggists’ Ass’n (1903), 175 N. Y. 1, 20. 

5 Rogers v. Evarts (1891), 17 N. Y. Supp. 264; Kerbs v. Rosenstein (1900), 56 
N. Y. App. Div. 619; Levy v. Rosenstein (1900), 66 N. Y. Supp. 101; Foster v. 
Retail Clerks’ Protective Ass’n (1902), 39 N. Y. Misc. 48; Mills v. U. S. Printing 
Co., 91 N. Y. Supp. 185, where, however, it is suggested that annoyance or inter- 
ruption of the peaceful traveler may render picketing unlawful. The decision that 
pickets were unlawful in Davis Machine Co. v. Robinson (1903), 41 N. Y. Misc. 329, 
was simply equivalent to the decision that persuasion was unlawful because the motive 
was unjustifiable. In Park & Sons Co. v. Nat. Druggists’ Ass’n, 175 N. Y. 1, spying 
upon plaintiff’s business to discover who furnished him with goods in breach of agree- 
ment was held not unlawful, 

6 Gilbert v. Mickle (1846), 4 Sandf. Ch. (N. Y.) 357. 

7 Foster v. Retail, etc., Ass’n, supra. 
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Boycotting is not fer se an unlawful means, and becomes such 
only when carried out by violence, intimidation, or coercion. “A 
may refuse to trade with B, unless B changes his policy, and A 
may think that his attitude is necessary to his own welfare and 
protection. . . . If A may take this step it does not seem logical to 
hold that A and C together may not, and may not, by argument, 
persuasion, and entreaty, bring D and E totheir side. If A, C, D, 
and E cannot do what A alone may lawfully do, the vice must be 
in the combination. But there is no dissent in our highest courts 
over the proposition in National Protective Ass’n v. Cumming 
that, ‘whatever one may do alone he may do, with others, pro- 
vided they have no wrongful object in view.’ . . . I think that the 
verb ‘to boycott’ does not necessarily signify that the doers em- 
ploy violence, intimidation, or other unlawful coercive means, but 
that it may be correctly used in the sense of the act of a combina- 
tion in refusing to have business dealings with another until he re- 
moves or ameliorates conditions which are deemed inimical to the 
members of the combination, or some of them, or grants conces- 
sions which are deemed to make for that purpose. And as such 
a combination may be formed and held together by argument, 
persuasion, entreaty, or by the ‘ touch of nature,’ and may accom- 
plish its purpose without violence or other unlawful means, 2. ¢., 
simply by abstention, I think it cannot be said that 20 boycott is 
to offend the law.” ? 

Combinations to do what one may lawfully do introduce no new 
element of unlawfulness. ‘ Whatever one may do alone, he may 
do in combination with others, provided they have no unlawful 
object in view. Mere numbers do not ordinarily affect the qual- 
ity of the act.” “ Aconspiracy is an agreement to do an unlawful 
act or to do a lawful act by unlawful means. There can be no 
conspiracy if the act aimed at is lawful and if the means employed 
also are lawful. Two or more persons may agree to do what each 
one of them may lawfully do.”* Hence combined persuasion or 
combined picketing and persuasion or combined boycott is not 
unlawful means, and becomes so only when accompanied by threats 


1 Mills v. U. S. Printing Co., 91 N. Y. Supp. 185. See also Sinsheimer v. United 
Garment Workers, 77 Hun (N. Y.) 215; Foster v. Retail Clerks’ Protective Ass’n, 39 
N. Y. Misc. 48. 

2 National Protective Ass’n v. Cumming, 170 N. Y. 315, 321, aff’g 53 N. Y. App. 
Div. 227, 236. See also Mills v. U. S. Printing Co., supra. 

® Foster v. Retail Clerks’ Protective Ass’n, 39 N. Y. Misc. 48, 57. 
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to do an unlawful act or the actual doing of an unlawful act. 
Probably the numbers involved would be a circumstance to be 
considered in determining whether a menacing attitude has been 
assumed, but not a controlling circumstance. “ Picketing may be 
done in such numbers as to constitute intimidation.”! It is also 
probable that motive may be a more important, or at least a more 
difficult, question in the case of combinations than in the case of 
a single actor, since a combination may, and often does, include 
persons whose relation to the end sought is remote. 

If the combination constitutes a criminal conspiracy, whether 
under the Penal Code or under the Anti-Monopoly Act, it is of 
course illegal, and its acts causing damage to another have been 
done by unlawful means. Down to 1870 it had been held a crimi- 
nal conspiracy at common law for workmen to combine to prevent 
one from working for less than the rate fixed by the combination 
by imposing penalties of any sort upon the recalcitrant,? or to pro- 
cure the discharge of a workman because he did not belong to 
defendants’ union.2 From 1830 this was so held under the pro- 
visions of the Revised Statutes making it an indictable conspiracy 
for two or more persons to conspire to commit any act injurious 
to trade or commerce,‘ a provision continued and enlarged in the 
Penal Code of 1882.5 But by the act of 1870,° it was provided that 
this section of the Revised Statutes “shall not be construed to 
restrict or prohibit the orderly and peaceable assembling or co- 
operation of persons employed in any profession, trade, or handi- 
craft, for the purpose of securing an advance in the rate of wages 
or compensation, or for the maintenance of such rate.” This has 
been construed not to warrant a combination to drive a workman 
out of employment for any reason not connected with the rate of 
wages,’ or to warrant coercion or intimidation in any matter con- 
nected with the rate of wages.® 


1 Rogers v. Evarts, 17 N. Y. Supp. 264, 269. 

2 People v. Melvin (1810), 2 Wheel. (N. Y.) 262, s. c. Yates, Sel. Cas. 112; People 
v. Fisher (1835), 14 Wend. (N. Y.) 9; Master Stevedores’ Ass’n v. Walsh (1867), 2 
Daly (N. Y.) 1. 

8 People v. Trequier (1823), 1 Wheel. (N. Y.) 142. , 

# R.S. Pt. IV., Ch. I. tit. 6, § 8, subd. 6; People v. Fisher, supra. 

5 Penal Code, § 168. 

8 L, 1870, c. 19 (now § 170 of Penal Code). 

7 People v. Walsh (1888), 15 N. Y. St. Rep. 17; People v. Smith, 10 N. Y. St. 
Rep. 730, Ss. c. § N. Y. Cr. Rep. 509. 

8 People v. Kostka (1886), 4 N. Y. Cr. Rep. 429; People v. Wilzig (1886), 4 N. Y- 
Cr. Rep. 403. 
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Combinations to fix the price of commodities are indictable 
under § 168 of the Penal Code, and § 170 does not apply. Hence 
a combination to drive plaintiff out of business because he will not 
join defendants in a combination to fix prices, is a combination for 
an illegal object, and if plaintiff is damaged by it he is entitled to 
recover.2 It also follows that members of a combination, illegal 
under the Anti-Monopoly Act, are liable to one who is intention- 
ally interfered with by the combination in the purchase of goods — 
or the conduct of his business.’ 

III. Lawful Means. Assuming a justifiable motive (if that 
be necessary), it is not unlawful by persuasion, argument, and 
entreaty, accompanied by picketing, patrolling, or spying, to in- 
duce a breach of contract or the termination or non-formation of 
contract.* 

Assuming a justifiable motive (if that be necessary), it is not un- 
lawful to refuse to work with another, or to notify the common 
master of that fact, or to threaten to quit if that other is retained 
in the employment; and if as a consequence the obnoxious work- 
man is discharged or fails to obtain employment, he has no ac- 
tion for the damages caused thereby. Nor is it unlawful to 
- refuse to deal with one who refuses to join in a lawful agree- 
ment as to the conduct of a particular business or who fails to 


1 People v. Sheldon (1893), 139 N. Y. 251; People v. Milk Exchange (1895), 145 
N. Y. 267; People v. Duke (1897), 19 N. Y. Misc. 292. 

2 Dueber Watchcase Co. v. Howard Watch Co, (1893), 3 N. Y. Misc. 582. 

3 L. 1899, c. 690; Rourke v. Elk Drug Co. (1902), 75 N. Y. App. Div. 145; Straus 
v. American Publishers’ Ass’n (1904), 177 N. Y. 473. 

* Ashley v. Dixon (1872), 48 N. Y¥. 430; Johnston Harvester Co. v. Meinhardt 
(1880), 60 How. Pr. (N. Y.) 168, 9 Abb. New Cas. 393; Rogers v. Evarts (1891), 17 
N. Y. Supp. 264, aff’d sub nom. Reynolds v. Everett, 67 Hun (N. Y.) 294, 144 N. Y. 
189; Sinsheimer v. United Garment Workers (1894), 77 Hun (N. Y.) 215; Daly z. 
Cornwell (1898), 34 N. Y. App. Div. 27; Reynolds v. Plumbers’ Protective Ass’n 
(1900), 30 N. Y. Misc. 709, affd 53 N. Y. App. Div. 650; Collins v. American News 
Co. (1901), 34 N. Y. Misc. 260, aff'd 68 N. Y. App. Div. 639; Cohen v. United Gar- 
ment Workers (1901), 35 N. Y. Misc. 748; National Protective Ass’n v. Cumming 
(1902), 170 N. Y. 315; Foster v. Retail Clerks’ Protective Ass’n (1902), 39 N. Y. 
Misc. 48; Mills v. U. S. Printing Co., 91 N. Y. Supp. 185. 

5 Davis v. United Engineers (1898), 28 N. Y. App. Div. 396; Tallman v. Gaillard 
(1899), 27 N. Y. Misc. 114; Reform Club v. Laborers’ Union (1899), 29 N. Y. Misc. 
247; Wunch v. Shankland (1901), 59 N. Y. App. Div. 482; National Protective Ass’n 
v. Cumming (1902), 170 N. Y. 315. 

Curran v. Galen (1897), 152 N. Y. 33; Connell v. Stalker (1897), 21 N. Y. Misc. 
609; Coons v. Chrystie (1898), 24 N. Y. Misc. 296, must be distinguished on the 
ground of unjustifiable motive ; Beattie v. Callanan (1903), 87 N. Y. App. Div. 7. 
Davenport v. Walker (1901), 57 N. Y. App. Div. 221, is of doubtful authority. 
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keep such agreement; nor is it unlawful to notify the other 
members of the association of such non-agreement or violation 
of agreement. 

Two Special Term decisions? are the first in New York to discuss 
broadly in the light of precedents the question of interference with 
contracts and business. They are both typical cases of striking 
employees who induce other employees to quit, and prospective 
employees not to enter, the plaintiff’s employment, even paying 
money to some persons to refrain from entering the employment. 
The object in both was to resist a decrease in wages or to procure 
higher wages, and in one to procure the discharge of non-union 
workmen. There was either no sufficient evidence of intimidation 
or it was admitted that intimidation, if any, was lawful. In each, 
the question whether an injunction should issue against persuasion 
or picketing, or both, resulting in the enticement away of servants 
and the inability to procure servants, was answered in the negative. 
There was a denial of any remedy for the mere enticement of ser- 
vants, and the interference with business was held to be justified 
upon the ground of competition. The affirmance of these judg- 
ments in the higher courts did not go in either case to the merits 
of the question. 

The next step was taken when it was held that the issuing of 
circulars to the employer’s customers requesting them not to deal 
with the employer until a dispute between him and the employees 
is adjusted, is not actionable, but is a lawful weapon in the compet- 
itive struggle concerning wages.’ 

Three decisions in cases involving no unlawful means seemed 
to cast some temporary doubt upon the reasoning and results 


1 Parks & Sons Co. wv. National Druggist Ass’n (1903),175 N.Y. 1. See also 
Collins v. American News Co. (1901), 34 N. Y. Misc. 260, aff'd 68 N. Y. App. 
Div. 639. 

2 Johnston Harvester Co. wv. Meinhardt (1880), 60 How. Pr. (N. Y.) 168, 9 Abb. 
New Cas. 393, aff'd 24 Hun (N. Y.) 489; Rogers v. Evarts (1891), 17 N. Y. Supp. 
264, aff’d sub nom. Reynolds v. Everett, 67 Hun (N. Y.) 294,144 N. Y. 189. Justice 
Walter Lloyd Smith cites and discusses in this case the leading cases in other juris- 
dictions, such as Lumley v. Gye (2 E. & B. 216); Walker v. Cronin (107 Mass. 555) ; 
and Mogul Steamship Co. v. McGregor (L. R. 23 Q. B. D. 598). 

8 Sinsheimer v. United Garment Workers (1894),77 Hun (N. Y.) 215. Followed 
in Cohen v. United Garment Workers (1901), 35 N. Y. Mise. 748; Foster v. Retail 
Clerks’ Protective Ass’n (1902), 39 N. Y. Misc. 48. But a statement in the circular 
that plaintiff is insane and unfit to conduct business renders the interference action- 
able. Green v. Davis (1903), 83 N. Y. App. Div. 216. And a boycott which amounts 
to intimidation of plaintiff’s patrons is unlawful. Matthews v. Shankland (1898), 25 
N. Y. Misc. 604. 
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of these earlier cases. In one, the plaintiff having refused as 
treasurer of a union to surrender his books to a committee, the 
union to which he belonged adopted a resolution that the members 
refuse to work with him, and he was discharged by his employer 
in order to induce the other union men to resume work. This was 
held actionable, either because the case was really one for damages 
for wrongful exclusion from the union or because the motive for 
securing his discharge was unjustifiable! In the second, the de- 
fendants caused the plaintiff’s workmen to quit because the plaintiff 
would not join an employers’ association. This was held actionable, 
either because the workmen were coerced into quitting by the 
anticipation of some penalty affixed by their union or because the 
motive was unjustifiable in that it was not to secure better wages for 
themselves but to force the plaintiff into joining an association? 
In the third,’ the defendants procured the plaintiff’s discharge and 
prevented him from securing other employment because he would 
not join their union. The answer set up an agreement between 
the labor union and the employers’ union to the effect that all 
employees should be members of the labor union, and that, in 
accordance with such agreement, the defendants had simply noti- 
fied the employer that the plaintiff had refused to join the union. 
A demurrer to the answer was sustained upon the ground that the 
agreement to prevent a person from obtaining employment unless 
he would join a union was unlawful. It is to be noted, however, 
that in this case the complaint alleged that the defendants procured 
the plaintiff’s discharge “‘ by false and malicious reports in regard 
to him,” and if this was sought to be justified by the answer, the 
demurrer to the answer should clearly be sustained, since such 
means cannot be justified at all unless, possibly, under a plea of 
privilege in analogy with the law of defamation. But these three 
decisions did not deflect the current of the authorities, and may be 


1 Connell v. Stalker (1897), 21 N. Y. Misc. 609, aff’g 20 N. Y. Misc. 423. 

2 Coons v. Chrystie (1898), 24 N. Y. Misc. 296. 

8 Curran v. Galen (1897), 152 N. Y. 33, aff’g 77 Hun (N. Y.) 610. Accord, Jacobs 
v. Cohen (1904), 90 N. Y. Supp. 854. See also Davis Machine Co. v. Robinson 
(1903), 41 N. Y. Misc. 329, where the motive was to compel plaintiff to employ 
none but union men and picketing and persuasion were enjoined. This case reverts 
also to the old doctrine that it is unlawful to entice away servants. But compare 
Mills v. U. S. Printing Co., 91 N. Y. Supp. 185, where an agreement between an 
employer and a labor union that only union men should be employed was upheld as 
lawful. It is evident that motive is a material consideration in these apparently con- 
flicting cases. 
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distinguished, perhaps, upon the ground that the motive in each 
case was thought to be an unjustifiable one. 

Following the decisions that it is not unlawful to persuade 
workmen to quit or not to enter another's employment, came a 
decision that it is not unlawful to notify the employer that the de- 
fendants will not work with the plaintiff under circumstances which 
naturally lead to the plaintiff's discharge.2 The same question 
arose in the Court of Appeals and was decided in the same way 
by a vote of four to three. The defendants’ members refused to 
work with the plaintiff's members, and so notified the employer 
through the agency of a walking delegate. The result was to de- 
prive the plaintiff’s members of employment. The majority of the 
court thought that the defendants’ conduct was justifiable, either 
because they desired the work for themselves or because they did 
not wish to assume the risk of the negligence of the plaintiff’s 
members as fellow-servants. One of the majority distinguishes 
Curran v. Galen‘ on the ground that the object was there unlawful 
in seeking to compel the plaintiff to join the defendants’ union. 
The minority think the defendants’ conduct amounted to coercion, 
while admitting that mere persuasion would be lawful. 

Another case in the Court of Appeals involved some features 
similar to those just discussed.5 Wholesale druggists formed an 
association to prevent special rebates by manufacturers to fa- 
vorite wholesalers. It was agreed by the wholesalers and manu- 
facturers that the goods should be billed to the wholesalers at a 


1 But in Wunch vz. Shankland (1901), 59 N. Y. App. Div. 482, the motive was to 
compel the plaintiff to join the defendants’ union, and a notice to the employer result- 
ing in the plaintiff’s discharge was held not to be actionable. This was decided upon 
the authority of Nat. Protective Ass’n v. Cumming, 53 N. Y. App. Div. 227. 

2 Davis v. United Engineers (1898), 28 N. Y. App. Div. 396. Followed in Tall- 
man v. Gaillard (1899), 27 N. Y. Misc. 114; Reform Club v. Laborers’ Union (1899), 
29 N. Y. Misc. 247. 

8 National Protective Ass’n v. Cumming (1902), 170 N. Y. 315, aff’g 53 N. Y. App. 
Div. 227, See also Wunch v. Shankland (1901), 59 N. Y. App. Div. 482. The state- 
ment in Davenport v. Walker (1901), 57 N. Y. App. Div. 221, that the threat to strike 
unless higher wages were paid and only union workmen employed is unlawful, must be 
regarded as of doubtful authority in view of this and other decisions. 

4 152 N. Y. 33. 

5 Park & Sons Co. v. National Druggists’ Ass’n (1903), 175 N. Y.1. See also 
Walsh v. Dwight (1899), 40 N. Y. App. Div. 513; Tanenbaum v. N, Y. Fire Ins. Ex- 
change (1900), 33 N. Y. Misc. 134; Kellogg v. Sowerby (1904), 93 N. Y. App. Div. 124 
(unjust discrimination by railway in combination with plaintiff’s rivals). Cases that 
violate the Anti-Monopoly Act are to be distinguished. Straus v. Am. Pub. Ass’n 
(1904), 177 N. Y. 473. 
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uniform price fixed by each manufacturer, and those wholesalers 
who agreed to sell and did sell to retailers at the same price should 
have a rebate of ten per cent and freight charges, while those who 
would not agree or would not keep the agreement should get no 
rebate. The plaintiff would not agree and could not get the rebate. 
When he obtained goods of other jobbers, a committee which had 
spied on his business in order to ascertain who these dealers were, 
notified the manufacturers, who then withdrew the rebate privilege 
from such dealers. He was unable to get goods which he could 
sell at a profit in competition with members of the association. It 
was held that there were no illegal acts by any of the defendants. 
The jobbers were justified in refusing to deal with manufacturers 
who would not assent to the arrangement. The manufacturers 
were justified in refusing to sell to jobbers who would not assent to 
it. Any member was justified in notifying other members of the 
fact of the plaintiffs violation of the agreement, or the violation by 
any other jobber who furnished the goods to the plaintiff, and to 
this end was justified in keeping the necessary surveillance over 
the plaintiff’s business. Persuasion, notification, picketing, were all 
lawful means in the competitive struggle. Three judges dissented 
on the ground of restraint of trade and coercion of the manufac- _ 
turers by the wholesalers. 

A recent case at Special Term! reviews fully the New York 
authorities and states clearly the conclusions to be drawn from 
them. The conclusions there stated seem to be entirely in ac- 
cord with the authorities, unless possibly upon the question of 
motive or justification. In this case the defendants had no interest 
in the controversy except as sympathizers with the strikers, and 
the learned justice held that what would be lawful for the strikers 
would be lawful for any person since, in his view, motive or justifi- 
cation can make no difference in the result. Persuasion, picketing, 
and placarding are lawful means, and being lawful may be used by 
any person from any motive and without any color of justification. 
But a still later case hinges upon the question of motive or justifica- 
tion,? and that question is, therefore, one of the unsettled problems 
in the New York law. 

IV. Motive or Fustification. The problem of motive and justi- 
fication in cases where no intrinsically unlawful means are used 


1 Foster v. Retail Clerks’ Protective Ass’n (1902), 39 N. Y. Misc. 48, ger Andrews, 
W. S., J. 
2 Davis Machine Co. v. Robinson (1903), 41 N. Y. Misc. 329, per Nash, J. 
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has been raised expressly or implicitly in several cases, but seems 
not yet to have been set at rest. Of course there can be no justifi- 
cation if unlawful means are used, unless in the case of a plea of 
privilege in defamation. 

In Rogers v. Evarts! the difficulty is expressly recognized and 
the opposing views stated. It is held, however, that “in the case 
at bar the demand was for an increase of wages. There was no 
malice in the making of this demand. It was for an advantage 
in their business which they had the right to seek by all lawful 
means.” 

Curran v. Galen? distinctly recognizes that motive may be ma- 
terial. A unanimous court declares that if the purpose of an 
organization be to hamper or restrict the freedom of contract and 
to coerce workingmen to join the organization and come under 
its rules, under the penalty of the loss of their position, and of 
deprivation of employment, then that purpose seems clearly un- 
lawful. The only coercion, it must be remembered, consists in per- 
suading the employer to discharge the recalcitrant workingman. 
This distinction is expressly recognized by one of the majority 
judges in National Protective Association v. Cumming,’ where it is 
pointed out that in Curran v. Galen the plaintiff was threatened 
with being discharged unless he joined the organization, while 
in this case “there is no such compulsion or motive. There is 
no malice found. The action was based upon a proper motive, 
relating to the employment of mechanics whose competency and 
efficiency had been examined into and approved,” and to the 
securing of employment for members of the defendant organiza- 
tion. The other judge who writes for the majority calls atten- 
tion to the rule “that intimates that if the motive be unlawful or 
be not for the good of the organization or some of its members, 
but prompted wholly by malice and a desire to injure others, then 
an act which would be otherwise legal becomes unlawful,” and 
adds, “I do not assent to this proposition, although there is 
authority for it.” Granting the existence of such a rule, however, 
he finds a good motive and sufficient justification in the desire to 
obtain work for the defendants’ members and in their desire not 
to assume the risk of the negligence of fellow-servants whose 


1 17, N. Y. Supp. 264. 

2 152 N. Y. 33. See also Beattie v. Callanan, 87 N. Y. App. Div. 7, where the 
motive was to compel the plaintiff to recognize the union. 

8 170 N. Y. 315, 334 
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competency has not met the tests of the defendant organization. 
In the same case in the lower court? it is said that it would be 
illegal for the defendants to prevent the plaintiff from earning his 
livelihood because he would not join the defendant organization. 
“If that had been the purpose, and if that purpose had been ac- 
complished, the plaintiff would have had a cause of action against 
those united in its accomplishment.” 

In Davis v. United Engineers,” one justice says: “ If a case is 
presented in which the only motive which impels the interference 
is to prevent a particular individual from making his living, irre- 
spective of other considerations, a court of equity will interfere 
where no adequate remedy at law exists. But that is not this ~ 
case.” Another says: “I have no doubt that an action will lie 
against a person who maliciously induces another to refuse to em- 
ploy the plaintiff in his business, for the purpose of preventing the 
plaintiff from earning a livelihood thereby, if it appears that the 
plaintiff has suffered injury from such action.” Still another 
writes: “The injury necessarily resulted from the success of one 
competitor in obtaining a contract or employment that others 
wished to obtain.” 

Other judicial statements are to the same effect. “A man may 
threaten to do that which the law says he may do, provided that, 
within the rules laid down in certain cases, his motive is to help 
himself. . . . The motive behind the action of each party is self- 
help.”® “The acts of persons combining or confederating for 
the purpose of increasing their wages may be lawful, while com- 
binations and acts which have for their object and purpose injury 
merely to the business of another, without any pecuniary advan- 
tage to the persons combining, may be unlawful.”* “There is a 
manifest discrimination, well recognized, between a combination 
of workmen to secure the exclusive employment of its members 
by a refusal to work with none others, and a combination whose 
primary object is to procure the discharge of an outsider and 
his deprivation of all employment. . . . The difference is between 


1 53 N. Y. App. Div. 227, 236, 239. 

2 28 N. Y. App. Div. 396. 

8 Park & Sons Co. v. Nat. Druggists’ Ass’n, 175 N. Y. 1, 20, 21. See also Collins 
v. American News Co., 34 N. Y. Misc. 260. 

# Davis Machine Co. v. Robinson, 41 N. Y. Misc. 329 (holds pickets and persuasion 
unlawful where there is no question of wages, but merely refusal of plaintiff to employ 
only union men and discard the premium system in his factory). See also Davenport 
v. Walker, 57 N. Y. App. Div. 221. 
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combination for welfare of self and that for the persecution of an- 
other. . . . Self-protection may cause incidental injury to another. 
Self-protection does not aim at malevolent injury to another. 
The law views an injury arising from competition differently from 
an injury done in persecution.” } 

Two or three cases seem to regard motive or justification as 
immaterial. “It is not unlawful interference with the trade of 
another to advise people to deal with his competitor or decline 
to do business with him. . . . The law does not ordinarily con- 
sider the motive by which people are actuated in doing lawful 
acts.”2 “The strike was a lawful act, whatever motives may 
have inspired it, so long as it was unaccompanied by violence, 
threats of violence, intimidation, or unlawful acts of coercion.” ® 
In a recent case two defendants had no interest, other than a 
sympathetic one, in a strike, but were picketing the plaintiff's 
store and persuading customers not to patronize him. The justice 
says: “They have not sufficient interest in the result to justify 
their act if their act requires justification.” He puts the case of 
C, who advises his friend to patronize one physician rather than 
another, and proceeds: “It has been sometimes said that .. . if 
C advises or persuades his friend for the purpose of benefiting one 
or the other his act is rightful; but if simply for the purpose of 
injuring the physician it is illegal; if C has an interest to serve in 
giving his advice he has a right to give it, if not, he hasnone.” He 
then gives Mr. Justice Holmes’s views,‘ and after discussing the 
problem with much learning and acumen concludes: “ It would 
always be a question of fact for the jury whether an act otherwise 
legal was committed with an evil intent. The step should not be 
taken unless justified by clear weight of authority, and I am not 
willing to hold that a request not to patronize a certain dealer 
may be legal if made by a person in one state of mind, or holding 
one relation to him, and illegal in another.” ® 

At least four cases have been decided upon the question of 


1 Mills v. U. S. Printing Co., 91 N. Y. Supp. 185. 
2 Reynolds v. Plumbers’ Protective Ass’n, 30 N. Y. Misc. 709. But see Trapp z. 


Du Bois, 76 N. Y. App. Div. 314. These are cases of “ black-listing, ” and are treated 
substantially as actions for libel. 


8 Herzog v. Fitzgerald, 74 N. Y. App. Div. r10. 

* § Harv. L. Rev. 1; dissenting opinion in Vegelahn v. Guntner, 167 Mass. 92, 
and in Plant v. Wood, 196 Mass. 492. 

§ Foster v. Retail Clerks’ Protective Ass’n, 39 N. Y. Misc. 48, 53-55, ger An- 
drews, W. S., J., at Special Term. 


i 
a 
i 
| 
| 
| 
| 
aa 
— 
@ 
@ 
: | 


INTERFERENCE WITH BUSINESS IN NEW YORK. 439 . 


motive or justification. In one the motive was to punish the plain- 
tiff for not delivering up certain books as treasurer, and this was 
held illegal. In another the motive was to compel the plaintiff 
(employer) to join an association, and this was held illegal.2 Ina 
third the motive was to compel the plaintiff (employee) to join the 
defendants’ association, and this was held illegal.? In still another, 
picketing was held illegal where the motive was to compel the 
plaintiff to employ only union men. In many other cases the 
court has found the motive to be a justifiable one, and in several 
it is intimated that the result would be different if the motive 
were improper or unjustifiable? 


In the face of these decisions and dicta, it is difficult to escape — 


the conclusion that, while the matter is by no means settled, the 
trend of opinion, and especially in the appeal courts, is decidedly 
toward making the question of motive or purpose a material one. 
But it is probable that the doctrine that “ intentionally inflicting 
harm upon another is actionable, unless it is justified,” does not 
mean in New York that the actor is put to his justification where 
he has used no unlawful means, but that where only means not 
unlawful per se are used the result is presumably lawful, and this 
presumption can be overcome only by proof of an unjustifiable 
motive. In other words, there is presumptively a privilege to em- 
ploy any lawful means in social or industrial relations; argument, 
persuasion, and entreaty are lawful means; and the general and 
common privilege to employ these can be overcome only by 
showing that they are employed for an unjustifiable end, that is, 
an end which intentionally inflicts a damage upon a particular 
individual without a corresponding and compensating advantage 
to the one who inflicts it or to those whom he represents. 

In one case it is said, “ It must be assumed, in the absence of 


1 Connell v. Stalker, 21 N. Y. Misc. 609. 

2 Coons v. Chrystie, 24 N. Y. Misc. 296. 

8 Curran v. Galen, 152 N. Y. 33. Contra, Wunch v. Shankland, 59 N. Y. App. 
Div. 482. See also Davenport v. Walker, 57 N. Y. App. Div. 221, decided upon the 
authority of Curran v. Galen. But compare Mills v. U. S. Printing Co., gt N. Y. 
Supp. 185. 

* Davis Machine Co. v. Robinson, 4 N. Y. Misc. 329. But this is probably not 
an unjustifiable motive by the weight of New York authority. 

5 Rogers v. Evarts, 17 N. Y. Supp. 264; Davis v. United Engineers, 28 N. Y. 
App. Div. 396; National Protective Ass’n v. Cumming, 53 N. Y. App. Div. 227, 170 
N. Y. 315; Collins v. American News Co., 34 N. Y. Misc. 260; Park & Sons Co. ». 
National Druggists’ Ass’n, 175 N. Y. 1; Mills v. U. S. Printing Co., 91 N. Y. Supp. 
185. 
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specific allegations to the contrary, that the defendants’ motive is 
a lawful one.”! In another it is said: “ Whenever the courts can 
see that a refusal of members of an organization to work with non- 
members may be in the interest of the several members, it will not 
assume, in the absence of a finding to the contrary, that the object 
of such refusal was solely to gratify malice and to inflict injury 
upon such non-members. . . . It must appear, in order to make 
out a cause of action against these defendants, that in what they 
did they were actuated by improper motives, by a malicious desire 
to injure the plaintiffs. . . . We may assume that the action of the 
respondents was based upon a proper motive.” 2 

It must be noted that lawful means usually consist in some com- 
munication from the defendant to the person whose conduct is 
thereby influenced toward the plaintiff to the damage of the latter. 
Now, if that communication be not defamatory or false there can be 
no presumption of illegality; it is merely the exercise of a general 
privilege. If it be defamatory or false there is a presumption of 
illegality, but this may be overcome by proof of a special privilege, 
which, in turn, may be overcome by proof of unjustifiable motive. 
And somewhat as the special privilege is overcome by proof of 
unjustifiable motive, so the general privilege is overcome by similar 
proof. Two cases bring out clearly the situation so far as a 
special privilege is involved.® 

While it is manifestly unsafe to attempt to deduce a general 
principle from the special doctrines of defamatory or false state- 
ments, it is at least allowable to use such examples by way of 
analogy and illustration. The general privilege to use persuasion 
and argument and the means incidental to these, is not to be re- 
garded as absolute, but conditional. When they are used with the 
intent to inflict damage upon another, and damage is inflicted, it is 
permissible for the injured person to show that this was done from 
an unjustifiable motive, and so overcome the presumption of 
privilege. 

Motive is not, perhaps, the best term to use in this connection. 
It is too often identified with ill-will or good-will, with bad motive 
or good motive in the moral sense. But malevolence may not 
render conduct actionable, nor benevolence render it non-action- 


1 Collins v. American News Co., 34 N. Y. Misc. 260, 263. 

2 National Protective Ass’n v. Cumming, 170 N. Y. 315, 322, 331, 334 

® Reynolds v. Plumbers’ Protective Ass’n (1900), 30 N. Y. Misc. 709; aff’d without 
opinion in 53 N. Y. App. Div. 650; Trapp v. Du Bois (1902), 76 N. Y. App. Div. 314. 
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able. A rival trader may have all the malice imaginable against 
his competitor, and yet be justified in inducing persons not to deal 
with him. One may act with benevolence toward A and no ma- 
levolence toward B, and yet not be justified in inducing persons 
not to deal with B in order to benefit A. “ Want of justification” 
is, after all, about as apt a phrase as has yet been suggested to con- 
vey the idea involved in these cases, although “ abuse of privilege ” 
would not be inappropriate. The problem reduced to its simplest 
terms is whether or not the end justifies the means. For it is the 
ultimate object that must be kept in mind. The inflicting of dam- 
age by persuading persons not to deal with another is very rarely 
an end in itself. In a sense this is only a means to another end. 
The gratification of feelings, whether of ill-will or good-will, may be 
the end sought and accomplished. The securing of a substantial 
advantage to one’s self or to one’s organization or to one’s friend 
may be the appointed end. The question of justification resolves 
itself into this, — does the desire and expectation of accomplishing 
this particular end warrant the interference with the contracts or 
business of one who stands in the way of its accomplishment ? 

If that end be only the gratification of feeling, whether of ill- 
will or good-will, it is not of that substantial character which justifies 
inflicting pecuniary loss upon another. To gratify a feeling of 
malice toward the plaintiff will hardly be thought a justification 
for inducing third persons not to deal with him. To gratify a 
feeling of sympathy or good-will toward X will hardly justify in- 
ducing third persons not to deal with the plaintiff, unless there 
be some special relation between X and the defendant which war- 
rants the defendant in acting for X. Even the remote advantage 
the defendant might derive as one of a large class from the suc- 
cess of X in a competitive struggle with the plaintiff would not be 
sufficient.! 

Remoteness of result has a double aspect. In an action based 
upon unlawful means the plaintiff may fail because the resulting 
injury to him is too remote. A plaintiff is engaged by the X In- 
surance Co. upon an agreement that he shall secure an employee’s 
surety bond from the Y Guaranty Co. He applies to the guaranty 
company for a bond and refers to the defendant. The latter makes 
a false and malicious statement to the guaranty company about him, 


1 If motive is material the decision cannot therefore be sustained in Foster v. Retail 
Clerks’ Protective Ass’n, 39 N. Y. Misc. 48. 
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and the company refuses to give the bond. He is unable to retain 
his place with the X Co., and brings an action against the defendant 
for the damages occasioned by the false statement. The damage 
is held to be too remote from the defendant's tort, because, “ be- 
tween the wrong of the defendant and the damage to the plaintiff, 
the voluntary act of a third party intervened, and that act was the 
proximate cause of plaintiff's loss of employment. The insurance 
company did not discharge plaintiff because of defendant’s slander 
—non liquet that the company knew of the slander — but because 
of the failure of the guarantee company to supply the security.” } 
So also, in an action based upon lawful means, the defendant may 
fail of justification because the end which he alleges justifies the 
means is too remote to be considered, as where he desires to have 
his employer join an association with which his union has some 
agreement, or where he wishes to have an employee join an 
association of which he is a member.? 

It appears, therefore, that even a substantial and lawful end may 
not warrant the use of the particular means not adapted to the 
accomplishment of that end. This is familiar doctrine in the tort 
known as “ abuse of process.” It is also applicable to this tort of 
“interference with contract.” A common and general privilege 
extended by the law for justifiable ends may be abused by employ- 
ing it for unjustifiable ends. Thus where the defendant induces an 
employer to discharge the plaintiff because the latter will not 
deliver up certain books and accounts to his union, there has been 
such an abuse of privilege, and the end does not justify the 
means.! 

_ Barring a particular relation which might create a privilege, the 

general relation which creates it in this class of cases is that of 
competition. Given a competitive struggle in the large sense 
between the plaintiff and the defendant and an interference by per- 
suasion with the plaintiff's contracts for the purpose of securing to 
the defendant a substantial and not too remote advantage in that 
competition, the end will be held to justify the means. But because 
the end justifies the means in such cases, it does not follow that the 


1 McDonald v. Edwards, 20 N. Y. Misc. 523. See also Davis v. United Engineers, 
28 N. Y. App. Div. 396. 

2 Coons v. Chrystie, 24 N. Y. Misc. 296; Curran v. Galen, 152 N. Y. 33. 

8 Dishaw v. Wadleigh (1897), 15 N. Y. App. Div. 205; Foy v. Barry (1903), 87 
N. Y. App. Div. 291. 

4 Connell v. Stalker, 21 N. Y. Misc. 609. 
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end justifies the means in cases in which there is no such competi- 
tion, or in cases where the means are not reasonably adapted to 
the accomplishment of the end. Motive, therefore, in the sense in 
which that term is here used, must continue to be an important 
element in the decision of cases dealing with the interference with 
contracts and business by persuasion and its incidental aids. 


E. W. Huffcut. 


CoRNELL UNIVERSITY, COLLEGE oF Law. 
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THE CLOSED MARKET, THE UNION SHOP, 
AND THE COMMON LAW: 


HE power of co-operation of man with man enables him to 
obtain much that would be otherwise unattainable. The 
constant increase of this power is essential to the continued prog- 
ress of the race. At the same time it is inevitable that new forms 
of business co-operation should also cause the appearance of new 
forms of oppression in the business world. This is what is now 
taking place as the result of industrial changes. From the point 
of view of the public, we have new methods by which a trade or 
business may be monopolized; from that of the individual, we have 
new methods of unfair trade competition. A question which the 
layman has a right to put to the lawyer, and which the profession 
should ask itself, is —“ How have we met the new problems of 
private law which the greater power of business co-operation has 
presented to us?” I lay emphasis in putting this question on the 
problems of the private law, and the way our courts are meeting 
them, as I do not believe that what we may call the public com- 
mon law is or can be developed without the aid of legislation, so as 
to protect the community against many possible forms of monopoly. 
No one, I think, can read the large number of decisions dealing 
with recent trade controversies between the employer and em- 
ployed, or between rival capitalists or rival workmen, without being 
convinced that on the whole our courts have dealt efficiently with 
most of the questions of private law presented to them; perhaps 
the most conspicuous example of this efficiency in the face of new 
conditions is the way in which we have applied the preventive writ 
of injunction to all forms of unlawful interference with a man’s 
right to carry on his trade or business. 

Recently, however, there has been a note of uncertainty in the 
way in which our courts have met certain new forms of trade 
oppression which we may call, for lack of a better name, the 
“ refined boycott.” The “ boycott” first appeared as the companion 


1 Being an address delivered before the Private Law Section of the Congress of 
Arts and Sciences, St. Louis, September, 1904. 
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of the strike. The strikers, as in the leading case of Casey v. 
Cincinnati Typographical Union,! send notices to all those who trade 
with their former employer that if the recipients continue to trade 
with him, the writers and their associates will no longer deal with 
them. Injury to the employer resulting, our courts seem to have 
had little difficulty in declaring this form of economic pressure of 
the employer’s customers for the purpose of compelling the em- 
ployer to accede to the wishes of his former employees as a civil 
wrong to him.?, What we may call the surrounding facts of most 
of the cases of this character does not tend to incline the court 
towards a lenient view of the defendants’ conduct. But this crude 
form of “ boycott” can never be more than a temporary expedient 
resorted to in the heat of a struggle, actually in progress between 
an employer and his men. The more refined “ boycott” is the 
product of a more deliberate plan to control the conditions of a 
trade or business, and requires a much larger and better organized 
association for its effective prosecution. A good example will be 
found in the Rhode Island case of Macaulay Brothers v. Tierney.’ 
The plaintiffs were master plumbers; the defendants, the officers 
and members of an association of master plumbers. The plaintiffs 
were not members of the association. The association resolved 
that they would not buy from any manufacturer of plumbers’ sup- 
plies who sold to any master plumber not a member of the 
association. The object of the association was to control the con- 
ditions under which the business of master plumbers is carried on, 
and to that end eliminate the competition of those who were not 
members, — in other words, to create a “‘ closed market.” Manufac- 
turers of plumbers’ supplies who had previously sold goods to the 
plaintiffs, refused to continue to do so solely on account of warn- 
ings received from the officers of the association. The plaintiffs 
asked the court to restrain the officers of the association from send- 
ing notices to the manufacturers that they must not deal with the 
plaintiffs on pain of losing the custom of members of the associa- 
tion. The court refused any relief, not because of any special 


1 45 Fed. Rep. 135, 1891. 

2 Barr v. Essex Trades Council, 53 N. J. Eq. 101, 1894; Matthews v. Shankland, 
56 N. Y. Supp. 123, 1898; Hopkins v. Oxley Stave Co., 83 Fed. Rep. 912 (C. C. A.), 
1897; Beck v. Railway Teamsters’ Protective Union, 42 L. R. A. 407 (Mich.), 1898; 
Martin v. McFall, 55 Atl. Rep. 465 (N. J. Eq.), 1903. Compare in accord: Moores 
v. The Bricklayers’ Union, 23 Ohio Weekly Bul. 48, 1890; Temperton v. Russell, 
[1893] 1 Q. B. 715; Quinn v. Leathem, [1901] A. C. 485. 

3 19 R. L. 255, 1895. 
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objection to the form of relief asked, but on the broad ground that 
the members of the association, in carrying out their resolution, 
were acting within their legal rights. 

The other examples of this character of “ boycott” which have 
come before our courts are due to similar attempts of trade 
unions to confine those who work at a trade to the members of a 
particular union; in short, to unionize ashop. A union resolves 
that none of its members shall work with the members of a rival 
union or with non-union men. They notify their employers of their 
resolution. The purpose of the union is of course to have none but 
members of the association engaged in the trade, so that the asso- © 
ciation may control for the benefit of its members the conditions 
of employment. The employer has his choice of discharging his 
workmen not members of the particular union, or seeing all his 
employees, members of that union, strike. As such resolutions 
are not passed by unions unless they are likely to be effective, 
the employer often feels obliged to discharge the non-union men. 
These sue the members of the union causing their discharge, or 
ask for equitable relief, and the question of the legality of the 
union’s acts is thus brought before the court. I have given the 
essential facts of the recent cases of Plant v. Woods, a Massa- 


1 The decision in this case largely rests on two cases, Mogul Steamship Co. v. 
McGregor, L. R. 23 Q. B. 598; [1892] A. C. 25, and Bohn M’f’g Co. v. Hollis, 54 
Minn. 223, 1893. Neither of these cases, irrespective of the soundness of the decis- 
ions, involved the question of the legality of the use of economic pressure on third 
persons with the intent to prevent such persons dealing with the plaintiff. In Bowen z. 
Matheson, 96 Mass. 499, 1867, a demurrer to a declaration charging in. effect that the 
defendants, who were traders, had maliciously conspired to boycdtt the plaintiff, 
another trader, by refusing to deal with anyone who dealt with the plaintiff, was sus- 
tained. In accord: Payne v. The Western & Atl. R. R. Co., 13 Lea (Tenn.) 507, 1884. 
Compare Heywood v. Tillson, 75 Me. 255, 1883. In the following cases demurrers to 
similar declarations have been overruled: Delz v. Winfree, 80 Tex. 400, 1891; Oline 
v. Van Patten, 7 Tex. Civ. App. 630, 1894; Graham v. St. Charles St. R. R. Co., 47 La. 
An. 214, 1895; Webb v. Drake, 52 La. An. 290, 1900; Ertz v. Produce Exchange, 79 
Minn. 140, 1900; Transportation Co. v. Standard Oil Co., 50 W. Va. 611, 1902 (first 
count). Compare International & Great Northern R. R. v. Greenwood, 2 Tex. Civ. 
App. 76, 1893. In the following cases where the facts as found showed that the pur- 
pose of the defendants was, as in Macauley v. Tierney, to advance their own interests 
at the expense of the plaintiff, the court thought the plaintiff had not a cause of action: 
Scottish Co-operative Soc. v. Glasgow Fleschers Union, 35 Sc. L. R. 545, 1898 ; Trans- 
portation Co. v. Standard Oil Co., 50 W. Va. 611, 1902 (second count). An opposite 
conclusion was reached in the following cases: Jackson v. Stanfield, 137 Ind. 592, 
1893; Boutwell v. Marr, 71 Vt. 1, 1899. In Walsh v. Association of Plumbers, 71 
S. W. Rep. 455 (Mo. App.), 1902, the court overruled a demurrer to a bill identical 


with the bill filled in Macauley v. Tierney. Qwuaere, whether the Missouri case was 
decided under a statute? 
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chusetts case,’ National Protective Association v. Cumming, a 
New York case,? and Erdman v. Mitchell, a Pennsylvania-case.® 
In the first and last cases the court thought that the defendants’ 
acts amounted to a civil wrong to the plaintiffs; in the New York 
case an opposite conclusion was reached in an opinion written by 
Chief Justice Parker. In this last case, three judges dissented. 
These cases serve to prove the assertion just made, that our courts 
have met the question of private law raised by the latest form of 
“boycott” in an uncertain manner. When the legality of 
attempts to close a market by economic pressure on those who 
deal with rivals has been called in question, as will be perceived 
by referring to the cases cited in the notes, the tendency has been 
to regard the acts of the defendants as lawful; when the legality 
of similar attempts to unionize a shop has been called in question, 
the tendency has been to regard such attempts as illegal. In both 
classes of cases, however, we have conflicting decisions. 

Every new legal problem of any real difficulty requires for its 
solution an examination of the fundamental principles underlying 
the class of legal questions to which the new problem belongs, and 
an examination of the point of view from which our law approaches 
such problems. Thus, when we observe a conflict in the decisions 
on some new legal question, it is usually because of difference of 
opinion, not merely in the application of well-established rules, but 
in regard to fundamental principles and methods of examination. 


1 176 Mass. 492, 1900. The earliest case involving the question is Lucke v. The 
Clothing Cutters’ Ass’n, 77 Md. 396, 1893. The decision in Plant v. Woods is in 
accord with the*decision in this case. 

2 170 N. Y. 315, 1902. Compare, in apparent accord with the opinion of the dis- 
senting judges, Curran v. Galen, 152 N. Y. 33, 1897 (C employed A. B ef a/. madea 
contract with C, by which C agreed to employ only union men. A would not join the 
union. C notified B e¢ a/. to discharge A. The notice was effective. A sued B ef al. 
and recovered). The celebrated case of Allen v. Flood, [1895] 2 Q. B. 21, sud nom. 
Flood v. Jackson, [1898] A. C. 1, is not, at least as explained by the House of 
Lords in Quinn v. Leathem, [1901] A. C. 495, in accord with National Protective Ass’n 
v.Cumming. All that Allen v. Flood can now be said to decide, in view of the remarks 
of the judges in Quinn v. Leathem, is, that one who states to an employer the fact that 
he will have a strike unless he discharges a certain employee, is not liable to the em- 
ployee, who is discharged in consequence of the threatened strike. The following 
lower court cases in New York are in accord with National Ass’n v. Cumming: Davis 
v. United Portable Hoisting Engineers, 28 N. Y. App. Div. 396, dicta Patterson, J., 
p- 398; Masons and Plasterers v. Laborers’ Union Pro. Soc., 60 N. Y. Supp. 388, 
1899; Reform Club of Masons v. Knights of Labor, 60 N. Y. Supp. 388, 1899; Tall- 
man v. Gaillard, 57 N. Y. Supp. 419, 1899. See also an earlier Indiana case, Clemmitt 
v. Watson, 14 Ind. App. 38, 1895. 

8 207 Pa. St. 79, 1903. 
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The legal question presented by the attempts to unionize a trade 
or close a market to free competition by economic pressure on the 
employers or customers of rivals is no exception tothis rule. The 
published opinions in the cases referred to show more than a dif- 
ference in the application of recognized legal principles ; they show 
two radically different methods of ascertaining whether a defend- 
ant has or has not committed a tort. Most of those who reach 
the conclusion that the “ refined boycott” is legal, have done so 
because they have fixed their attention primarily on the right of 
the defendant, rather than on the injury to the plaintiff! On the 
other hand, those who have come to an opposite conclusion, have 
done so because they have primarily regarded the injury which 
the defendants have inflicted on the plaintiffs. Indeed, granted 
the existence of these two methods of approaching the ques- 
tion of defendants’ liability, in the above cases a conflict of opinion 
in regard to the legality of the defendants’ acts is almost inev- 
itable. One who regards primarily the rights of the defendants 
is almost sure to start with the assumption that a person not 
under contract with another may sell or refuse to sell to him, may 
work or not work for him, as he pleases. After this the argument 
generally runs somewhat as follows: “If A e¢ ad. threaten B that 
they, A e a/. will not work for B if B deals with C ; since A ef al. 
are not under any obligation to deal with B, and B is under no 
obligation to deal with C, A e¢ a/. have not threatened to do what 
they had no legal right to do, and they have not asked B to do 
what he had no right to do, and therefore C is not wrongfully in- 
jured.”* Granted that the method of examination and the first 
assumption are correct, there is nothing wrong in the deduction, and 
the conclusion must be correct. On the other hand, those who 
primarily direct their attention to the injury inflicted on the plain- 
tiff do so because they assume that if the defendants have injured 
the plaintiff, they are liable for the injury, unless they can show a 


1 See the first part of Judge Parker’s opinion in National Protective Asso. v. Cum- 
ming, 170 N. Y. pp. 320-322; also, opinion of Mitchell, J.,in Bohn M’f’g Co. v. Hollis, 
54 Minn. p. 232; opinion of Chapman, J., in Bowen v. Matheson, 96 Mass. p. 502; of 
Ingersoll, Sp. J., in Payne v. Railroad Co., 13 Lea (Tenn.) pp. 517-520; opinion of 
Dean, J., in Erdman v. Mitchell, 159 Pa. St. p. 428. 

2 See opinion of Williams, J.,in International and Great Northern Ry. Co. v. Green- 
wood, 2 Tex., Civ. App. p. 81; of Hammond, J., in Plant v. Woods, 176 Mass. pp. 
496, 497 ; of Dean, J., in Erdman z. Mitchell, 207 Pa. St. pp. 89, go. 

8 Compare language of Lord James of Hereford, in Allen v. Flood, [1898] A. C. 
p. 180. 
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legal excuse. That the plaintiffs were injured by the defendants 
in all the cases mentioned is unquestioned. That the defendants 
had no legal excuse for that injury is self-evident, if we examine 
for a moment the necessary character of such an excuse. It 
should not be found in the interest or advancement of the defend- 
ant, or even in the advancement of third persons in whom the de- 
fendant may take a disinterested interest. The excuse should be 
found, if at all, in the interest of the community at large. For in- 
stance, underselling a rival trader may injure him, but the interest 
of the community in cheap goods is a valid excuse! But in such 
cases as Macauley v. Tierney, or National Protective Association v. 
Cumming, the “refined boycott” had the monopoly in one case 
of a business, and in the other case of a trade, for its object; 
and monopoly, or the control of one man or combination of men 
of economic conditions in any field of industry, has always been 
and is still regarded by English-speaking communities as inimical 
to public welfare.” 

It is submitted that the method of approaching a question of 
alleged tort which in these instances leads to regarding the “ re- 
fined boycott” as legal is fundamentally wrong, and if it should 
gain any permanent foothold in our law, it would destroy any 
ability on the part of our courts to meet efficiently the new prob- 
lems which the rapidly changing industrial conditions are crowding 
uponus. The attitude of mind which asks, when a plaintiff com- 
plains of injury, “ Had the defendant a right to do the act which 


1 The interest of the community in the protection of the poorer classes may justify 
an employer refusing to continue to employ any one who deals with one who charges 
extortionate prices. Heywood v. Tillson, 75 Me. 225, 1883. It would appear that the 
community’s interest in the promotion of sobriety would justify an employer refusing 
to employ anyone who dealt at a particular saloon situated near his works, and that 
on this ground, if not on that expressed by the court, the decision in Payne v. Railroad 
Co., 13 Lea. (Tenn.) 507, 1884, n. 1, p. 448 supra, can be justified. Some of the facts in 
National Protective Asso. v. Cumming, 170 N. Y. 315, 323, 1902, may indicate that the 
plaintiffs being unskilled in their trade, the defendants, their co-employees, were jus- 
tified in'securing their discharge, because the public has an interest in improving the 
skill of a class of artisans. 

2 In Macauley v. Tierney the court held that the desire of the defendants to free 
themselves from competition was a legal excuse for the injury which they inflicted on 
the plaintiff, thus substituting the alleged wrongdoer’s own interest for the public 
interest as the basis of legal excuse for an injury. See 19 R. I. 258. In Plant v.. 
Woods, 176 Mass. p. 505, Holmes, C. J., dissented because he thought the desire of 
the defendants to strengthen their organization, so that they could make a “better 
fight ” in the future on the question of wages, a justification for the injury inflicted on 
the plaintiffs. 

29 
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caused the injury?” must be consciously or unconsciously based on 
the assumption that there are some acts which man has an inherent 
right to do, irrespective of the circumstances under which he does 
them. Once admit this proposition, and someone will sooner or 
later perform the act which it is declared he has a legal right to do 
under all circumstances, under circumstances in which harm to 
others results, without any corresponding benefit to the community. 
The act of selling one’s labor or one’s goods is an act which in the 
past has usually gone unquestioned, because it was never per- 
formed under circumstances which shocked the moral sense of the 
community. The idea that there is an inherent right to buy or 
sell, to work or not to work, as one pleases, was the natural result. 
But the act of selling one’s labor or one’s goods does not differ 
essentially from any other act. There is no less and no more in- 
herent right to sell labor or goods than to chop a tree. The 
legality of the act of tree-chopping depends on the surrounding 
circumstances; so with the sale. The law of torts in the past 
has not sprung, and could not spring, from an examination of the 
rights of those who injured others. 

The assumption of those judges who hold the defendants’ acts in 
the cases referred to prima facie illegal, because those acts have 
injured the plaintiff, would appear to be necessary to any advance- 
ment of our law. A state cannot recognize the existence in the 
individual of an inherent right to injure his fellow-man. It is only 
in the general recognition by our courts, of the principle that a 
man is prima facie liable for any injury to others caused by him, 
that we can hope to continue to meet new forms of private injury 
as they arise. It is inevitable that from time to time acts which 
heretofore have been performed under circumstances which either 
did not injure others or for which the actors had a valid excuse, 
come to be performed under circumstances which either produce 
injury or deprive the usual excuse of its validity. When this occurs, 
courts are confronted with a new question in the law of torts. This 
is what is now occurring in the industrial world. In the past the 
act of buying and selling has either been without resulting injury 
to anyone, or if injury has resulted, as in the case where sharp 
competition has driven one of the competitors to the wall, the in- 
terest of the community in procuring cheaper goods has formed a 
sufficient legal excuse for the injury. To-day, however, owing to 
the greater power of combination, the act of granting or with- 
holding one’s goods‘ or labor can be made under circumstances 
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which produce injury to others, and deprive the actors of any legal 
excuse for that injury. The worst modern examples of this are 
the attempts, of which the acts of the defendants in the cases dis- 
cussed are instances, of associations of capitalists and of associations 
of laborers to close the market to outsiders or the shop to the non- 
union man or member of a rival union. In all of them the act of 
the defendants in granting or withholding their goods or labor 
was an act oppressive to those who would deal with the plaintiff. 
Its intent was to drive the plaintiff out of the trade or business 
which the defendants desired to monopolize forthemselves. How- 
ever words sounding of “ inherent rights” may momentarily cloud 
the issue, in the long run I believe our courts will, without excep- 
tion, declare this form of “ boycott ” illegal, and, as in Pennsylvania 
and Massachusetts, hold those who institute it liable for the injury 
they inflict upon others. To right the wrong inflicted on particu- 
lar individuals, legislation is not needed. What is needed is to get 
rid of the notion that there are some acts, such as buying and sell- 
ing, which a man has an inherent right to do under all circum- 
stances, and hold to the fundamental position of our common law 
— that he who injures his fellow-man is liable for that injury, un- 
less he can show that the community regards his act as conducive 
to the public welfare. 

Wm. Draper Lewis. 
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Law APPLICABLE TO LIABILITY OF STOCKHOLDERS FOR Depts or Cor- 
PORATIONS. — It is well established that stockholders of a corporation doing 


business in states allowing limited liability cannot escape individual liability 
if it is imposed by the law of the state in which the corporation is chartered. 
This rule is frequently stated by text writers in terms sufficiently broad to 
cover the cases in which the circumstances as to the laws of the two states 
are reversed.1 The Supreme Court of the United States has held that the 
stockholders of a corporation formed in a state in which limited liability is 
permitted, for the purpose of transacting business in a state in which stock- 
holders are individually liable, will, in the absence of a provision in the 
charter for limited liability, be taken to have contracted with reference to 
the laws of the state in which their corporation intends to act.2 On the 
other hand, it has recently been decided by the King’s Bench Division that 
the stockholders of an English limited company are not liable for debts 
contracted by the company in California, although the laws of that state 
hold each stockholder of a corporation transacting business within its terri- 
tory to an individual liability for its debts there contracted. Risdon Iron 
and Locomotive Works v. Furness, 21 T. L. R. 179. The articles of incor- 
poration provided that the company should be empowered to appoint an 
agent to do all such acts as might be necessary to comply with the law of 
any country where the corporation might carry on business. 

This conflict of opinion squarely raises the question as to the law govern- 
ing the liability of stockholders in a corporation doing business in several 


1 Beale, Foreign Corp. § 442; Thompson, Liability of Stockholders § 80; Wharton, 
Confl. of L. § 105 b. 


2 Pinney v. Nelson, 183 U. S. 144. 
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states. A personal obligation, which is the result of some act of the person 
bound, is created by the law of the place where that act is done,® whether 
it is done by the principal directly or through the medium of an agent. 
If, for example, a partnership is formed in one state and its agent contracts 
an obligation in another, the liability of the partners is governed by the law 
of the place in which the agent acts.* The existence of the relation of 
principal and agent, however, is to be determined by the law of the place 
where the transaction occurred from which the agency is alleged to have 
arisen. Thus, in the case of an attempt to fasten liability upon a special 
partner as a result of the acts of an agent of the partnership, it has been 
held that the law of the place of the partnership agreement must determine 
whether the partnership agent is empowered to bind the special partner.5 
It would seem to follow that the incidents of the relation of stockholder and 
corporation should be fixed by the law of the place where that relationship 
came into being, namely, the place where the corporation was created. Of 
course, it must be regarded as well settled that the agents of a corporation 
are not the agents of the stockholders. That the maximum liability of an 
owner of stock is settled at the time of incorporation is shown by several 
decisions in which statutes imposing upon stockholders individual liabilities 
not imposed by the laws of their charters have been held unconstitutional as 
impairing the obligations of contracts.? Of course parties may in all cases 
introduce the provisions of a foreign law into their contract,’ but it is be- 
lieved that the mere fact that a corporation is intended to transact business 
abroad should not be sufficient to impose the statutory liability prescribed 
by the laws of a foreign state upon stockholders who incorporated under 
laws providing for a limited liability. 


THe Equity oF MARSHALING. — Where one creditor may resort to two 
securities for the payment of his debt while another has a subsequent claim 
upon only one of them, the former will be compelled in equity, in so far as 
he may not be prejudiced, first to exhaust that security which the latter 
cannot reach. Thus if A has mortgages of Whiteacre and of Blackacre, and 
B has a second mortgage upon Blackacre only, B may in foreclosure pro- 
ceedings require A to resort first to Whiteacre. And if A in fact proceeds 
first against Blackacre, B may reach Whiteacre by subrogation.? In the 
United States the majority of the courts say that B has a fixed equitable 
right in Whiteacre, which, like ordinary equities, persists until the ves gets 
to a bona fide purchaser, so that B may still marshal A against Whiteacre 
after it has been mortgaged to C with notice of the other mortgages.* The 
English courts deny that any equitable right arises until foreclosure proceed- 
ings are commenced. Accordingly, as between B and C, they pay A’s 
mortgage ratably from Whiteacre and Blackacre.* 


8 iae, Cas. Confl. of L. 515. 

* Baldwin v. Gray, 4 Mart. N. s. (La.) 192. 

6 King v. Sarria, 69 N. Y. 24. 

6 1 Morawetz, Priv. Corp. § “ios: See Smith v. Hurd, 12 Met. (Mass.) 371. 


7 Ireland v. Palestine, etc., Turnpike Co., 19 Oh. St. 369. 
8 Jacobs v. Crédit Lyonnais, 12 6. B. D. 589, ger Bowen, L. J. 


1 Aldrich v. Cooper, 8 Ves. 382, 

2 Gibson v. Seagrim, 20 

8 Robeson’s Appeal, 117 Pa. St. 628. 

# Barnes v. Racster, 1 Y. & C. C. C. gor. 
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This conflict of authority appears to turn on the nature of marshaling. 
Marshaling is an equitable procedure to apply assets in accordance with 
the rights of the parties under the circumstances presented to the court, 
whether in the payment of creditors from a decedent’s estate or in the sat- 
isfaction of claimants from overlapping securities. It is part of the broad 
question, what property can be reached to satisfy an obligation, and 
is therefore a matter of remedy, to be determined by the law of the forum 
at the time of the suit. This reasoning accords with the English view. In 
the one American case, however, which squarely raised the point in this 
form, a majority of the court held that it was a matter of right, to be gov- 
erned by the law at the time of B’s mortgage.* Granting the correctness 
of the English theory, it does not follow, however, that the general result 
under the prevalent American view is wrong. The conflict should be re- 
garded as a difference not of legal principle but of fact, namely, whether 
under the circumstances it is fairer that C should exonerate B or that they 
should contribute ratably, and on this courts may well differ. Where part 
of property subject to three mortgages was taken for a railroad and, pend- 
ing the suit for compensation, which was to be subject to the mortgages, 
the third mortgagee was cut out of the remaining land by a foreclosure of 
the second mortgage, it was recently held, approving the English cases, 
that the first mortgage could not be marshaled against the land in the 
hands of the purchaser at the foreclosure sale, but should be paid ratably 
from the land and the compensation money. Bates v. Boston Elev. R. Co., 
72 N. E. Rep. ro17 (Mass.). These facts neatly avoid the general con- 
flict so that no other decision would be justified. For, the moment the 
third mortgagee is in a position to seek marshaling against the land, the pur- 
chaser at foreclosure is on hand seeking similar relief against the compen- 
sation money. The situation would be the same if simultaneous mortgages 
were made of Blackacre and Whiteacre to B and C respectively. Neither 
deserves a preference. 


SPECIFIC PERFORMANCE FOR INSOLVENCY. — Inadequacy of legal remedy 
is the basis of equity jurisdiction. The reason, therefore, that contracts re- 
garding chattels are seldom enforced in equity is not that they constitute a 
subject-matter over which equity will not take jurisdiction, but that, gen- 
erally, the legal remedy of damages is adequate. Accordingly, where a chat- 
tel has a unique value, equity will grant relief as readily as in case of land.* 
Likewise, upon the ground of inadequacy of redress at law, equitable inter- 
ference may be demanded by the peculiar circumstances of a transaction.? 
When a vendee has paid the purchase price for specific goods, for instance, 
and the vendor has become insolvent, the great weight of authority grants 
the vendee specific performance, contrary to a recent decision in Florida.® 
Hendry v. Whidden, 37 So. Rep. 571. Ordinarily, a sale of goods even 
with advance payment, raises no equity upon which specific performance 
can be predicated, for money damages afford ample remedy. But when the 


5 Cf Mineral Point R. R. Co. v. Barron, 83 Ill. 365. 
6 Bank of Orangeburg v. Kohn, 52 S. C. 120. 


1 See Ames, Cas. Eq. Jur. 40, 2. 

2 Parker v. Garrison, 61 Ill. 250. 

8 Parker v. Garrison, supra ; McNamara v. Home Land Co., 105 Fed. Rep. 202; 
Draper v. Stone, 71 Me. 178 (semd/e) ; Clark v. Flint, 22 Pick. (Mass.) 231. Contra, 
McLaughlin v. Piatti, 27 Cal. 451. 
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added factor of insolvency intervenes, the aid of equity is necessary to pre- 
vent the vendee from losing both the goods and his money. Equity, there- 
fore, makes the vendor a constructive trustee of the chattels. It interferes 
in this case upon the same principle that it applies in granting an injunction, 
upon proof of the insolvency of the promisor, to prevent the breach of a 
contract not to compete, although liquidated damages were contemplated 
as the sole relief.* 

The most plausible argument that has been urged against specific perform- 
ance of a contract of sale during the defendant’s insolvency is its violation of 
the spirit of our bankruptcy legislation, in that it creates a preference. This 
contention seems untenable. If the relief is denied, the general creditors — 
gain the undue advantage of sharing in both the purchase price and the 
goods at the expense of the vendee. The situation is analogous to that in 
cases of stoppage i” ¢ransitu, where the seller, after parting with title and 
expressly giving credit, is allowed to reclaim the goods on the broad equi- 
table principle that “ the goods of one man should not be applied in payment 
of another man’s debts.” ® The result in Holroyd v. Marshall *® would be 
equally obnoxious to such an interpretation of the policy against preferences. 
It is true that a mortgage of after-acquired property differs from a contract 
of sale, in that it operates as a contract to give a security. Because it is spe- 
cifically enforceable regardless of insolvency, it creates an equity in the goods 
at the moment of acquisition. But it is equally true that this equitable 
remedy usually becomes important only where it works to the disadvantage of 
other creditors of the equitable mortgagor. This supposed objection is, 
moreover, applicable to cases where a consciously insolvent bank receives 
deposits. But equity holds that so long as the deposit is traceable in the 
increased assets of the bank, it is subject to a constructive trust.’ In short, 
equity interferes in cases of insolvency not to give the plaintiff a preference 
but to deny the general creditors an undeserved enrichment at his expense. 
And the bankruptcy courts have recognized the justice of this position.*® 
A similar result might be reached when there is only part payment of the 
purchase price with subsequent insolvency. The vendor should not be al- 
lowed to retain both the money and the goods. He should be made mort- 
gagee of the goods, holding them as security for the unpaid purchase price, 
and, upon payment, the vendee should be entitled to specific performance. 


INDIVIDUAL LIABILITY OF STOCKHOLDERS AS AFFECTED BY TRANSFER 
oF Srock. — Until the beginning of the nineteenth century, the corpo- 
ration was regarded as holding the corporate property in trust for the 
stockholders ;1 and they, as cestuis gue trustent, were bound in equity to 
exonerate the corporation for any excess of corporate debts over corporate 


# See Zimmerman v. Gerzog, 13 N. Y. App. Div. 210. p 

5 D’Aquila v. Lambert, 1 Amb. 399. In England, at least, this right extends even 
to stoppage of the proceeds of the sale to a sub-vendee while the goods are in transit. 
£«x parte Golding, 13 Ch. D. 628. But see Kemp v. Falk, 7 App. Cas. 573, 577. 

6 to H. L. Cas. 191. 

7 See Ames, Cas. Trusts, 12, .; Williston, Cas. Bankruptcy, 420, #. I. 

8 See Scammon v. Bowen, 1 Hask. (U. S. C. C.) 496; Hamilton v. Nat’l Bank, 
3 Dill. (U. S. C. C.) 230. 


1 Hildyard v. South Sea Co., 2 P. Wms. 76; Drybutter v. Bartholomew, 2 P. Wms. 
127; Sandys v. Sibthorpe, 2 Dick. 545. It was not until 1836, in Bligh v. Brent, 
2 Y. & C. 268, that the modern view was adopted. See 2 Harv. L. REV. 151. 
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assets.2 To-day, however, a stockholder is under no liability to creditors 
except by statute. Where such a statute does exist, he is treated as offer- 
ing to indemnify to the statutory extent any person giving credit to the 
company; and when such credit is given, this offer ripens into a binding 
contract. Accordingly, a statute repealing a provision for the individual 
liability of stockholders is unconstitutional and void as to existing cred- 
itors.© On the other hand, statutes imposing liability upon stockholders 
cannot be retroactive,® and always provide that the stockholder may effect 
a novation of his liability by transferring his shares.” 

This freedom from liability, however, does not follow a transfer of stock 
under all circumstances. Although the English courts have held that a 
shareholder is released from liability by an absolute conveyance of his stock, 
irrespective of the solvency of the corporation or transferee,’ they have 
been ready to find upon slight evidence that the transfer was not genuine.® 
Furthermore, they have decided that where the directors may refuse to 
register a transfer, they must so refuse if the corporation and transferee are 
insolvent.’® Should they knowingly register such a transfer, they would be 
guilty of a tort toward the creditors, and the transferrer would not be allowed 
to profit thereby." And if the stockholder procured such registration by 
suppressing his knowledge of the transferee’s irresponsibility, he would be 
guilty of fraud, and would, therefore, remain liable.’* In this country the 
courts have not allowed the stockholder to escape liability by transferring 
his stock when such transfer is made with knowledge of the insolvency of 
the company and of the irresponsibility of the transferee.’® And the Circuit 
Court of Appeals of the Seventh Circuit has recently decided that a stock- 
holder in an insolvent National Bank is discharged from liability if he has 
transferred his stock to a person able to perform the obligations thereby 
castupon him. McDonald v. Dewey, 37 Chi. Leg. N. 174."* Mr. Justice 
Grosscup dissented on the ground that one transferring his stock with 
knowledge of the company’s insolvency should remain liable even though 
the transferee is solvent. 

These cases present a conflict between the desire of the courts on the 
one hand, to protect the creditors and, on the other, to enable stock- 


2 Salmon v. Hamburg, Ch. Cas. 204; Hume v. Windyaw, 1 Car. L. J. 217. 
8 Pollard v. Bradley, 87 U.S. 520; Gray v. Coffin, 9 Cush. (Mass.) 192. 

# Carol v. Green, 92 U. S. 509, But see McClaine v. Rankin, U. S. Sup. Ct., 
Mar. 6, 1905, where it was held that the individual liability of a stockholder in a 
national bank is statutory and not contractual for purposes of the statute of 
limitations. 

5 Hawthorne v. Calef, 2 Wall. (U. S.) 10. Such a provision, however, may be 
repealed as to future debts. Ochiltree v. Railroad Co., 21 Wall. (U. S.) 249. 

6 Fairchild v. Masonic Hall, 71 Mo. 526. 

7 Veiller v. Brown, 18 Hun (N. Y.) 571; Cleveland v. Burnham, 55 Wis. 598. 

8 De Pass’s Case, 4 DeG. & J. 544; Queen v. Lambourn Co., 22 6 B. D. 463. 

-° Costello’s Case, 2 DeG. F. & J. 302; Budd’s Case, 30 Beav. 143. Nor are the 
English courts consistent in their strict interpretation of this right to transfer, for when 
a transfer is made on trust for the transferrer, the latter remains liable, even though 
the company’s deed contained a clause that trusts should not be recognized. Chin- 
nock’s Case, John. 714. Again, one transferring to an infant or to a married woman 
remains liable. Mann’s Case, L. R. 3 Ch. 459, 2. 

10 See Payne’s Case, L. R. 9 Eq. 223; Williams’ Case, L. R. 9 Eq. 225, 2. 

ll Eyre’s Case, 31 Beav. 177; Bennett’s Case, 5 DeG. M. & é 284. 

12 See Ex parte Parker, L. R. 2 Ch. 685. 

18 Bowden v. Johnson, 107 U. S. 251; Stuart v Hayden, 169 U. S. 1; Earle v. Car- 
son, 188 U. S. 42. ; 
M4 Miller v. Gt. Republic Ins. Co., 50 Mo. 55. 
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holders to deal freely with their stock. Since the statutory provisions for 
the transferability of stock are general, this limitation is an act of judicial 
legislation, and the creditors should get no greater relief than justice re- 
quires. That the transferee may become insolvent is true, but the same 
risk exists when the company is solvent. Moreover there is the equal dan- 
ger of the transferrer becoming insolvent. The decision of the majority in 
the principal case seems to preserve the rights of all concerned since it 
carries out the mercantile idea of making stock freely transferable and at 
the same time adequately protects creditors in their right of recourse against 
stockholders. 


RIGHTS AND LIABILITIES UNDER Option Contracts. — Options have been 
universally construed by the courts as binding agreements to keep an offer 
open. On this analysis, the acceptance of the option constitutes the con- 
summation of a bilateral contract, and binds both parties. Décfa innumer- 
able to this effect may be found in the cases,’ both in actions by the holder 
and in actions by the giver of the option. Thus, in an Alabama case,? where 
the holder of the option attempted to withdraw after acceptance, the giver 
of the option was refused specific performance only because he was unable 
to make a good title. It has been insisted, however, that an option is not a 
contract to keep an offer open,’ but a complete unilateral contract in which 
the obligation of the giver of the option is subject to the condition precedent 
of tender of payment by the holder. Under this view, of course, the latter 
does not become bound on notification of acceptance. The choice between 
the two views would seem to depend simply on the intention of the parties. © 
This may clearly appear in the agreement ; when, however, as is usually the 
case, it does not, the general understanding of business men should govern, 
which would probably favor the interpretation of the courts. Contracts 
for the sale of land, the usual subject of options, are generally bilateral ; and 
it is, therefore, not unnatural to suppose that the transaction to which the 
option contract looks forward should be such a contract. 

On either theory, however, an option is a contract, and should carry the 
usual rights and duties of a contract. Accordingly, it is well settled that an 
option to buy land will be specifically enforced. The defense of lack of mu- 
tuality which has been time and again interposed is obviously fallacious. If 
the option is an offer, both parties become bound by the acceptance, and 
the situation differs in no respect from that in an ordinary contract of sale.* 
If it is not an offer, the giver of the option can, nevertheless, no more plead 
lack of mutuality than the promisor in any other unilateral contract whose 
obligation is subject to a condition precedent. Similarly, the great weight 
of authority makes an option assignable. True, the option frequently runs 
to the assigns, but the courts do not rely on this circumstance,® and will 
enforce the option though assigns are not mentioned.*® It is, therefore, 
somewhat surprising to find the West Virginia Supreme Court refusing spe- 
cific performance at the suit of an assignee of an option to purchase land. 
ease v. Kittle, 49 S. E. Rep. 150. The court argues that, since an option 


1 See Perry v. Paschal, 103 Ga. 134. 

2 Linn v. McLean, 80 Ala. 360. 

8 Professor Langdell, in 18 Harv. L. REV. 1, 11. 
* See Perry v. Paschall, supra. 

5 See Maughlin v. Perry, 35 Md. 352. 

6 See Linn v. McLean, supra. 
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is an offer, it is no more assignable than an ordinary revocable offer. This 
reasoning overlooks the fact that the giver of the option, unlike the other 
offeror, has already bound himself to sell the land; and this contract of sale 
into which, at the will of the holder of the option, the option will ripen, will 
be freely assignable. As the decision in the principal case, therefore, in no 
wise protects the giver of the option, it appears simply to place a useless clog 
on the freedom of business transactions. ‘The reasoning of the case seems, 
indeed, to furnish an example of one of those super-refinements of legal 
logic which courts generally recognize merely to dismiss. The case finds 
some support in the analogy of the Rhode Island doctrine that the right 
of the holder of an option is not descendible,’ a rule, however, only less 
exceptional than that in the principal case.® 


NaTURE OF A LANDOWNER’S RiGHT TO Kitt Game. — In the Roman 
law the ownership of animals ferae naturae, even when upon private land, 
was in the inhabitants of the state in common; in the English law it was 
in the sovereign as representative of the people.’ Although a landowner 
acquired property in animals killed upon his land, the state, by virtue of its 
ownership of the animals when alive, controlled the privilege of killing 
them.? It has, therefore, been suggested that a landowner’s right to shoot 
game upon his own land is not an interest in property, but merely a license 
granted at the discretion of the state and revocable at any time. As the 
inhabitants of the state are owners in common of the wild animals, non- 
residents may be excluded from the privilege of shooting them for the 
reason that they have no title. A recent Arkansas case refused to adopt 
this theory. A statute forbade non-residents to shoot and fish in the state. 
The defendant, a non-resident, who owned land in the state, pleaded that 
the statute violated the Fourteenth Amendment in that, by depriving him 
of a property right which other proprietors enjoyed, it failed to afford 
him the equal protection of the law. The court sustained his contention. 
State v. Mallory, 83 S. W. Rep. 955. 

There seems to be no reason in the nature of things why the state origi- 
nally, as owner of both land and wild animals, should not have granted the 
land and withheld the right to shoot the animals. But the weight of author- 
ity is clear that the state made no such reservation. In England a man has 
a common law right to shoot game on his land, and this he possesses vatione 
soli. It is recognized as a property right which may be granted to others, 
who thereby acquire a profit a prendre, a distinct interest in the land.® Simi- 
larly, the Supreme Court of Canada has held that the right of a riparian land- 
owner to fish on non-navigable waters is an exclusive right attached to his 
interest in the land, and that an attempt of the state to grant a license to one 
landowner and not to another was an arbitrary interference with property 


7 Newton v. Newton, 11 R, I. 390. 
8 See McCormick v. Stephany, 57 N. J. Eq. 257. 


1 Inst. Just. bk. 2, pt. 1, § 12; 2 Bl. Com. 414. 

2 2 Bl. Com. 410. 

8 See Geer v. Connecticut, 161 U. S. 519; Magner wv. People, 97 Ill. 320. 

* Coke, 4 Inst. 304; Keble v. Hickringill, 11 Mod. Rep. 75. See Blades v. Higgs, 
11 H. L. Cas. 621, 630. 
5 Webber v. Lee, 9 Q. B. D. 315. 
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— Some jurisdictions in the United States have decisions to the same 
effect. 

It is true that although the landowner has a property right, the state may 
absolutely suspend it by the exercise of its police power in order to preserve 
a necessary food supply. Under such circumstances, however, the inher- 
ent right would still exist and would revive the moment the restriction were 
removed, and the law would bear equally upon all. But if the landowner 
has only a revocable license, the state could withdraw the privilege arbitra- 
rily from all or any, and could grant it again to a few, with or without charge. 
Public policy alone should forbid the adoption of a rule making possible so 
rude a departure from established practice. 


CHARACTER OF THIRD PERSONS AS EVIDENCE OF THEIR Acts. — What- 
ever may be the probative value of character evidence in general, it is usu- 
ally inadmissible where offered merely to prove or disprove an act.’ This 
rule, however, is not without exceptions. Thus, the accused in criminal 
trials is permitted to offer evidence of his good character, although the 
prosecution may.attack his character only in rebuttal. And in certain cases 
where the act of a person not a party to the suit becomes material, estab- 
lished usage sanctions the admission of character evidence. In statutory 
prosecution for adultery, for instance, evidence of the moral character of the 
person with whom the defendant is alleged to have committed the act, is 
held admissible? And when bastardy is in issue, the character of the 
mother may be shown.* Similarly, evidence of the character of animals is 
held competent as bearing on the commission by them of alleged vicious 
acts. In homicide cases, where the plea is self-defense, it has been said 
that evidence of the character of the deceased is admissible to support 
testimony that he actually attacked the defendant. There are many dicta 
and a few decisions to this effect. The majority of courts, however, still 
emphasize the necessity of proving the defendant’s knowledge of the char- 
acter of the deceased, which would indicate that such evidence is admissible 
only to show reasonable apprehension on the part of the accused.°® 

A late Texas case is typical of the tendency of some courts to extend 
the scope of these exceptions. The defendant, for the purpose of reducing 
a homicide to murder in the second degree, testified that he had found the 
‘deceased in adultery with his wife, the daughter of the deceased. The 
court admitted evidence of the vicious character of the deceased as tend- 
ing to show the offense charged against him. Orange v. State, 83 S. W. 


6 Venning v. Steadman, 9 Can. Supreme Ct. R. 206. 


7 Payne v. Sheets, 55 Atl. Rep. 656 (Vt.). 


1 Thayer, Prel. Treat. Ev. 525. 

2 Blackman v. State, 36 Ala. 295; Commonwealth v. Gray, 129 Mass. 474. But see 
Guinn v. State, 65 S. W. Rep. 376 (Tex.). 
(V: ee v. Pendrell, 2 Stra. 924; Fall v. Overseers, etc., Augusta Co., 3 Munf. 

a.) 495. 

4 Broderick v. Higginson, 169 Mass. 482. Compare also with the foregoing exce 
tions, Rowt’s Adm’r v. Kile’s Adm’r, Gilmer (Va.) 202; Marble v. Marble, 36 Mich, 


- ariamere, Gr. Ev. 38; 1 Wigmore, Ev. 63, and cases cited. Cf. Chase z. State, 
40 Miss, 653. 

® De Arman v. State, 71 Ala. 351; State v. Hensley, 94 N. C. 1021; People v. 
Rodawald, 177 N. Y. 408. 
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Rep. 385. If such free use of character evidence is well founded, the 
transition is easy to a general exception allowing evidence of the character 
of third persons whenever it is material.’. If, on the other hand, the gen- 
eral rule is grounded in experience and justice, its application ought not to 
be further limited. While good character as a material, though uncertain, 
value in disproving a depraved act, bad character is of less weight in prov- 
ing the commission of a particular act. The fact that a man is capable of 
a certain crime tends only remotely to show that he was actually commit- 
ting it at a particular time. Moreover, character evidence is likely to be 
colored by individual prejudice, and it is also of so vague a nature and so 
difficult to test by cross-examination, that it may go to the jury unshaken, 
though manufactured to suit the needs of the case. Obviously, too, although 
the degradation of the person injured has no bearing upon the degree of 
the defendant’s crime, it is hardly possible that the jury’s estimate of his 
guilt will not be influenced by it. Because of the inherent weakness of 
character evidence, and the unwarranted effect it is likely to have on the 
jury, it would appear to be the safer course to adhere to the general rule, 
save in the cases where precedent has established exceptions. 


PAYMENT INTO CourT AS AN ADMISSION OF LIABILITY. — When payment 
into court by a defendant was first allowed, the money was brought in under 
a rule of court, that, unless the plaintiff accepted it in discharge of his 
claim, the amount should be struck from the declaration.! By the General 
Rules of Trinity Term, 1 Vict.,? however, it was provided that such payment 
should in all cases be pleaded. It had already been decided that a tender 
could not be pleaded concurrently with a denial of liability on the same 
cause of action,® although the pleading of inconsistent defenses was permis- 
sible at the discretion of the court. On the same principle, it was now held 
that payment into court could not be pleaded in conjunction with a denial 
of the cause of action thereby admitted.’ This remained the rule, until a 
decision under the Judicature Acts of 1873 and 1875° effected the radical 
change of allowing the plea of payment into court concurrently with any 
defense denying the cause of action. The decision might at first appear a 
necessary consequence of the new statutes stripping the court of its dis- 
cretionary powers in permitting inconsistent defenses; but this view disre- 
gards the fundamental question, whether a proceeding which amounts to 
conclusive admission of the right of action can properly be termed a defense 
at all, though, by a technical rule of procedure, it appears on the record as a 
plea. On this latter reasoning the court in an early Massachusetts case’ 
summarily disposed of the contention that to refuse a defendant who had 
paid money into court the right to deny the cause of action would be to 
violate the statute allowing inconsistent defenses. The case is in accord 


7 1 Wigmore, Ev. 68. 


1 See 1 Tidd’s Pr., 6th ed., 650. The New Jersey practice would appear to be the 
same. See Levan v. Sternfeld, 55 N. J. Law 41. 

2 See 3 Chitty, Pr. 577. ; 

8 Maclellan v. Howard, 4 T. R. 194; Jenkins v. Edwards, 5 T. R. 97. 

4 St. 4 Anne, c. xvi. § 4. 

5 Thompson v. Jackson, 1 Man. & G. 242. 

6 Berdan v. Greenwood, ; Ex. D. 251. Followed, and the rule extended to the plea 
of truth in an action for libel in Hawkesley v. Bradshaw, 5 Q. B. D. 302. 
7 Bacon v. Charlton, 61 Mass. 581. 
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with the universal American rule,*® and, if the premise on which it proceeds 
is admitted, it is unimpeachable. 

Obviously, then, the English rule can be upheld only by regarding payment 
into court as not necessarily an admission of the cause of action. But, then, 
what is it? It cannot be construed as an offer of compromise, made, through ° 
the court, at the last moment ; for, on payment into court, the money be- 
comes the property of the plaintiff whatever the outcome of the action. 
Perhaps it may best be interpreted as a sort of premium paid by the defend- 
ant to secure himself against payment of costs in case he is correct in his 
judgment that the plaintiff has no right of action for an amount beyond that 
tendered. Provided such is actually his intention, it seems reasonable 
enough to allow him this privilege, since the plaintiff can in no wise be 
prejudiced thereby.® 

In a recent case of first impression on the point, the St. Louis Court of 
Appeals has followed the American rule. Wells v. Missouri Edison Co., 84 
S. W. Rep. 204. The case, however was a tort action, in which paymen 
into court is not a common law right, having been first given by statute.’ 
Since no such statute exists in Missouri, it had previously been held that in 
such an action payment into court will not avail the defendant to escape the 
payment of costs, though the recovery is for a smaller amount than that 
brought in. But if payment into court by the defendant in tort actions is 
void, it should be nugatory as well in respect of benefits to be derived 
therefrom by the plaintiff as by the defendant. The principal case, there- 
fore, can be supported only if it overrules the earlier case. 


Errect OF ULTRA VIRES TRANSACTIONS.— When the sovereign gave 
definite effect to the idea that the act of a community of men should be 
distinguished from their several acts by erecting the community into an 
artificial legal person,’ the courts naturally had to pass upon the rights and 
liabilities of this new being. In its nature they found its limitations. 
Being invisible, it could appear only by attorney ;* and being intangi- 
ble, it could not suffer or commit personal injuries.* Having no soul,* 
it could not commit a crime® or take an oath.’ All these limitations 
were inherent in its nature, and not due to any legal prohibition. 
Even in requiring a seal, the courts merely followed the custom of cor- 


8 See 1 Greenleaf, Ev., 16th ed., § 205. 

® See the opinions of Thesiger, L. J., in Berdan v. Greenwood, supra, and of Lord 
Bramwell, L. J., in Hawkesley v. Bradshaw, supra. On this point, too, later English 
legislation is suggestive. By Rules of the Supreme Court, 1883, Order XXII. rule 6, it 
is provided that, when payment into court is accompanied by an express denial of the 
right of action, and when the plaintiff persists in his suit, and recovers less than the 
amount tendered, the difference shall be returned to the defendant. It would seem, 
also, that, when the payment is unaccompanied by such denial, the old practice has 
been restored, and the defendant cannot show that no cause of action exists. 
Dumbleton v. Williams, 102 L. T. 384. 

1 St. 3 & 4 Will. IV. c. 42, § 21. 

11 Joyner v. Bentley, 21 Mo. App. 26. 


1 1 Poll. & Mait. Hist. Eng. Law, 2d ed., 502, 669 ef seg. 

2 Brooke Abr. éit. Corp. 63. 

8 Brooke Abr. #it. Corp. 63. This has been doubted. See Grant, Corp. 278. 
* Tipling v. Pexall, 2 Bulst. 233. 

5 See Case of Sutton’s Hospital, 10 Co. 22 b, 32 b. 

6 Wych wv. Meal, 3 P. Wms. 310. 
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porate action.” In fact, the Statutes of Mortmain were the first to deprive 
corporations of privileges which both they and individuals were capable of 
exercising. But these statutes did not change their nature. 

When, however, the question of the effect of u/tra vires transactions first 
came before courts of the nineteenth century, the principles of agency were 
sufficient to overcome the difficulties which beset the ancient lawyers on 
account of their pseudo-anthropomorphic conception. Nevertheless, many 
courts seem to have confounded the older idea of inherent limitations with 
an idea of disability arising from lack of authorization by charter.* As a 
result, the law is in confusion. Many cases go to the extent of saying 
that an w/tra vires transaction, whether executed or executory, is absolutely 
void. Shawv. National, etc., Bank, 132 Fed. Rep. 658 ; Angvo-American, 
etc., Co. v. Lombard, 132 Fed. Rep. 721. Most of the authorities, how- 
ever, agree in refusing to enforce a wholly executory w/tra vires contract,° 
and also in refusing to overthrow the transaction if completely executed on 
both sides. If one party has fully performed, and thereby conferred a 
benefit upon the other, the courts are almost evenly divided as to holding 
the party benefited to his bargain.“ And where the act done is within the 
apparent power of a corporation, so that only its officers have means of 
knowing whether the contract is w/tra or intra vires, some courts enforce 
it.* Moreover, in many of these cases, the w/tra vires transaction is held 
so far effective as to give one of the parties quasi-contractual rights.” 

Upon principle, as well as historically, the theory that a transaction is 
absolutely void simply because it is «/fra vires is without foundation. Un- 
der this theory no corporation could commit a tort or a crime or do any- 
thing to justify gvo warranto proceedings on the part of the State. The 
argument that in such cases a corporation is acting not in excess but in 


' abuse of its powers is untenable, for abuses, as well as excesses, are strictly 


beyond the powers granted in the charter. The true doctrine would 
seem to be that a corporation has the power to do anything, while its 
charter defines the limits of its authority. Lack of authorization is not 
equivalent to absolute statutory prohibition; but the stockholders and 
creditors have the right to rely upon the terms of the charter, and, therefore, 
to object to w/tra vires transactions.* Upon this ground it has been ably 
argued that, in the absence of objection by creditors or stockholders, all 
ultra vires transactions should be enforced.'® This contention, however, 
disregards the interest of the public in controlling and limiting corporate 
action within the bounds imposed by charter. It is this public policy which 


7 1 Poll. & Mait. Hist. Eng. Law, 2d ed., 683. 
8 Thomas v. Railroad Co., ror U. S. 71, 82 et seg. ; Davis v. Old Colony R. Co., 131 
Mass. 258. See South, etc., Ry. v. Great Northern Ry.,9 Exch. Rep. 55, 34. 

® Nassau Bank v. Jones, 95 N. Y. 115. 

10 Long v. Georgia Pacific Ry. Co., or Ala. 519. 

11 Bissell v. Mich. Southern, etc., Ry. Cos., 22 N. Y. 258, er Comstock, C. J.; 
National Bldg., etc., Ass’n v. Home Savings Bank, 181 Ill. 35. ; 

12 Monument Nat’l Bank v. Globe Works, 101 Mass. 57. 

18 McCormick v. Market Bank, 165 U. S. 538. 

14 Sometimes statutes forbid a corporation to do w/tra vires acts. In such a case the 
court must decide what the statute means, and apply the law in regard to any illegal 
contract. See 20 N. J. Eq. 542, 562, 564. Similarly in deciding the effect of the 
Mortmain Acts, the courts decided that the transaction was void as to superstitious 
corporations, but voidable as to other corporations. It is important to distinguish such 
cases from simple w/tra vires acts. 

15 Colman v. Eastern Counties Ry. Co., 1o Beav. 1. 

16 Professor George Wharton Pepper in 9 Harv. L. REv. 255. 


ig 
| 
| 
| 
i} 
if 
iil 
| 
i 
| 
— 
q 
4 
i} 
tt 
1 
i | 
i 
i} 
| 
| 
| 
| 


NOTES. 463 


seems to explain the refusal of the courts to enforce such contracts when 
purely executory. Though the corporation has acted, the courts refuse to 
give effect to those acts. But when the contract is fully performed in good 
faith on one side, the public policy against its enforcement is overbalanced by 
the hardship which such refusal would cause. The disability, being imposed 
for reasons of public good, should be removed by the same considerations. 


EXERCISE OF GENERAL CORPORATE POWER FOR PARTICULAR ULTRA 
Vires Purpose. — Although the proposition that anyone dealing with a 
corporation must at his peril take notice of its charter or articles of associa- 
tion, and cannot recover on a contract in the making of which its corporate 
powers have been exceeded, is accorded general recognition as an estab- 


lished rule of law,’ nevertheless there exists on the part of the courtsade- — 


cided tendency to seize upon any exceptional circumstances as a basis for 
enforcing these w/tra vires contracts. Accordingly, the rule is qualified in 
cases where a corporation has a certain general power and the circumstances 
are such that whether the particular exercise of this power is u/tra vires 
depends on facts peculiarly within the knowledge of the officers of the cor- 
poration. The nature of this qualification is represented by the following 
classes of cases: (1) A corporation with power to issue negotiable paper 
in the course of its business is liable on its accommodation note in the hands 
of an innocent holder for value.? (2) A corporation with power to incur 
indebtedness up to a certain fixed amount is liable to one who in good faith 
loans it money in excess of that amount.’ (3) By analogy, it has recently 
been held that where a corporation with power to borrow money for the pur- 
poses of its business exercises that power for another purpose, the loan is 
not thereby invalidated in the absence of knowledge by the lender of the 
improper purpose of the loan. Jn re David Payne & Co., Limited, [1904] 
2 Ch. 608. 

This leads to a consideration of the effect of knowledge, on the part of 
the contracting party, of the extraneous facts which render a contract u/tra 
vires. It might be contended that actual notice is equivalent to notice 
presumed by the law in matters entirely outside the scope of the corporate 
business, and that, where the reason for the qualification does not exist, the 
rules applicable to «/tra vires contracts in general should prevail. Such un- 
doubtedly would be the result in the first two classes of cases. The third 
class, however, in spite of the importance attached by the court in the prin- 
cipal case to the absence of knowledge of the improper purpose of the loan, 
is to be distinguished on the ground that such contracts are not in fact ultra 
vires. 'Whenacorporation issues an accommodation note or borrows money 
in excess of a fixed limit, the transaction fer se is ultra vires, and the con- 
tracting party is a participant in that w/fra vires transaction; but when a 
corporation exercises its general borrowing power for an improper purpose, 
it is the improper application of the funds that is w/¢ra vires, and in that 
part of the transaction the lender is not directly concerned. In contracts 
between individuals for the sale of goods, bare knowledge by a vendor that 
an unlawful use is to be made of the goods sold will not prevent recovery of 


1 Morawetz, Private Corporations, 2d ed., § 591. 
2 Monument National Bank v. Globe Works, 101 Mass. §7. 
8 Ossipee, etc., Manufacturing Co. v. Canney, 54 N. H. 295. 
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the contract price,* although anything amounting to participation in the un- 
lawful act will bar that recovery. By analogy it is believed that, in the third 
class of cases, the lender should be allowed to recover regardless of notice. 
In further support of this contention it is to be noted that if the improper 
purpose of the officers of the corporation should be subsequently abandoned 
and the funds properly applied, mere knowledge on the part of the lender 
of the preliminary wrongful intent would surely not be sufficient ground for 
invalidating the contract. This distinction, therefore, seems one upon which 
courts may properly seize in permitting a lender with notice of the wrongful 
purpose of the loan to recover against the corporation.° 


RECENT CASES. 


ADMISSIONS — ADMISSIONS BY CONDUCT — PAYMENT INTO CourRT.—In an ac- 
tion of tort for personal injuries, the defendant pleaded a general denial and paid 
money into court. e/d, that the cause of action is conclusively admitted, leaving only 
the question of damages to be tried. Wells v. Missouri Edison Co.,84 S. W. Rep. 
204 (Mo., St. Louis Ct. App.). See NorEs, p. 460. 


BANKRUPTCY — PROVABLE CLAIMS— PART PAYMENT FOR BREACH OF TRUST 
BY Co-TRUSTEE.— By a compromise effected with one of two co-trustees who were 
jointly and severally liable for a breach of trust, the cestui gue trust received a part of 
the sum found to be due. The other co-trustee was insolvent. He/d, that the cestui 
may prove against the insolvent estate the full amount of the damages sustained by the 
breach of trust without deducting the sum already received. Zdwards v. Hood-Barrs, 
21 T. L. R. 89 (Eng., Ch. D.). 

As the party injured may bring separate actions against each of several joint tort- 
feasors, so may a cestui gue trust prove his claim for a breach of trust against the in- 
solvent estate of each of his co-trustees. Ax parte Poulson, DeG.79. But a claim 
against any one of several joint tortfeasors is satisfied in England by a judgment against 
any of the others, and in the United States by a satisfaction of such judgment. Arins- 
mead v. Harrison, L. R.7 C. P. 547; Lovejoy v. Murray, 3 Wall. (U.S.) 1. It follows 
that where a compromise secures F ge. satisfaction from one of those liable, the claim 
against the other parties should be correspondingly reduced. Zi/is v. Esson, 50 
Wis. 138. Where the other parties are insolvent the rule should apparently hold as 
to claims against their estates. Cf Jn re Pulsifer, 14 Fed. Rep. 247. The point is, 
however, said to be new in England, and does not seem to have been directly ad- 
judicated in this country. Nor is assistance to be obtained from the cases where after 
part payment by a surety the creditor has still been permitted to prove for his whole 
debt; for the total amount provable remains in such cases unchanged, the only ques- 
tion being as to those entitled to prove it. See 16 Harv. L. REV. 139. 


BILLs AND Notes — CHECKS — EFFECT OF DUPLICATE CHECK. — The defendant, 
the payee of a check, indorsed it to the plaintiff, who lost it. Nearly seven months later 
the plaintiff obtained a duplicate from the drawer which the defendant indorsed but 
which the drawee refused to pay for lack of funds. é/d, that the payee’s indorse- 
ment of the duplicate is only an acknowledgment of his original liability from which 
the plaintiff's laches has already discharged him. Lewis v. Commercial National Bank, 
83 S. W. Rep. 423 (Tex., Civ. App.). 

The plaintiffs laches constituted a good defense to the liability of the defendant on 
the original check, since the loss of it did not dispense with a regular presentment for pay- 
ment. Zhackray v. Blackett, —- N. P. 164. And the indorsement of the duplicate 
check by the payee charged him with no new liability to the plaintiff. See Benton v. 


* Cheney v. Duke, to Gill & J. (Md.) 11; Hodgson v. Temple, 5 Taunt. 181. 
5 Wheeler v. Russell, 17 Mass. 258. - 

® Wright v. Hughes, 119 Ind. 324; Bradley v. Ballard, 55 Ill. 413; / re Contract 
Corporation, L. R. 8 Eq. 14. 
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Martin, 40 N. Y. 345. But the. defense of laches on the original obligation may be 
waived by an admission of liability or a promise to pay after notice of the facts con- 
stituting a release. Thornton v. Wynn, 25 U.S. 183. The indorsement of the dupli- 
cate, while creating no new liability, might, under some circumstances, be conclusive 
evidence of a waiver of the plaintiff’s laches. See Bank of Gilby v. Farnsworth, 
L. R. A. 843 (N. Dak.). But in this, as in most cases, the fairer inference seems to 
that the indorsee was intended to be given only the rights which he might, at that 
time, have had on the original instrument. 


BILLs OF LADING — ACCEPTANCE — FAILURE OF SHIPPER TO READ TERMS. — 
The plaintiff entered into a written contract for the transportation of goods by the 
defendant toa point beyond its line, by which the defendant assumed responsibility for 
the carriage of the goods by the line to which it was to deliver them. The goods were 
shipped and afterwards a bill of lading was issued containing a stipulation that the 
defendant would not be liable beyond its own line. The plaintiff hypothecated the 
bill of lading without reading it. edd, that the original contract controls. Vorthern 
Pacific Ry. Co. v. American Trading Co., 25 Sup. Ct. Rep. 84. 

Generally, in the absence of fraud, acceptance of a bill of lading by a shipper makes 
it the contract of carriage according to its terms, whether the shipper has read them or 
not, and notwithstanding that they are inconsistent with a prior oral agreement. Ger- 
mania Fire Insurance Co. v. Memphis, etc., R. R. Co.,72 N. Y. 90; Grace v. Adams, 100 
Mass. p05. The custom of carriers to issue bills of lading containing limitations is so 
general that every person dealing with them may be fairly charged with a duty to read 
the bill, and with knowledge of its contents and assent thereto if he fails to read. It 
would seem that business custom would charge one with this implied assent as much 
when the previous contract was written as when oral, and that the fact that the goods 
had gone forward before the issuance of the bill would not affect this assent. Contra, 
Bostwick v. Baltimore, etc., R. R. Co., 45 N. Y. 712. On this reasoning the result of 
the principal case appears questionable. But, though the point was not considered by 
the court, the defendant apparently gave no consideration for the inconsistent terms 
of the bill, and the case might have been rested on that ground. 


ConFLict oF Laws— BANKRUPTCY AND INSOLVENCY — WHETHER STATE LAW 
GOVERNS ADMISSIBILITY OF CLAIM IN BANKRUPTCY CouRT. — Under a statute reg- 
ulating the rights of married women the state courts had held that a claim by a married 
woman for money loaned to her husband from her separate estate was not enforceable 
either in law or in equity. The plaintiff, a married woman, sought to prove in a court 
of bankruptcy a claim for money loaned from her separate estate to an insolvent firm 
of which her husband was a partner. é/d, that the claim is allowable. James v. 
Gray, 131 Fed. Rep. 4o1 (C. C. A., First Circ.). 

The federal courts sitting in the different states regularly seek to follow the rules of 
law which prevail in those states. Detroit v. Osborne, 135 U. S. 492. Their jurisdic- 
tion in equity, however, is said to allow them to administer an equity of their own, 
independent of the rules prevailing in the various states. eves v. Scott, 13 How. 
(U.S.) 268. Under this doctrine, the claim in the principal case being merely equitable, 
the court of bankruptcy, sitting with equitable powers, felt that it could decide whether 
it was valid or not without regard to the previous state decisions. This view may be 
further reinforced by the theory that, since the federal courts have a concurrent juris- 
diction with the courts of the state, they are in no way bound to follow the decisions of 
the latter. Cf Swift v. Tyson, 16 Pet. (U. S.) 1. Upon the weight of authority, how- 
ever, it would seem that both in law and in equity the substantive rights of parties 
under contracts made within the state should be controlled by the construction placed 
by the state courts upon the statutes regulating such contracts. Missouri, etc., Co. v. 
Kruming, 172 U.S. 351; Lloyd v. Fulton, 91 U.S. 479. 


ConFLict oF Laws — LIABILITY OF STOCKHOLDERS — WHAT LAW GOVERNS. — 
By its articles of incorporation an English limited company was empowered to ap- 
point an agent to do all such acts as might be necessary to comply with the law of any 
country where it might carry on business. It transacted business in California, where 
each stockholder of a corporation was, by statute, individually liable for its debts. 
The plaintiff sued the defendant, a stockholder, in England for a debt contracted 
by the company in California. Aé/d, that the plaintiff cannot recover. Risdon Iron 
and Locomotive Works v. Furness, 21 T. L. R. 179 (Eng., K. B. D.). See NoTEs, p. 452. 


CONSTITUTIONAL LAW —CLass LEGISLATION — ACT ALLOWING PRIVATE CLAIM 
AGAINST STATE.— The Constitution of New York provided that the legislature 
should not “allow any private claim against the state.” Const. (1874) Art. 111, § 19. 
The state conveyed land to the plaintiff for value by letters patent which should “ in 
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no case operate as a warranty of title.” The title proving invalid, a special enactment 

conferred jurisdiction on the Court of Claims to determine the plaintiff’s claim for 

damages and to enter judgment therefor. e/d, that although the enactment author- 

izes a judgment for the plaintiff vn the lack of warranty, it does not violate the 

or Two justices dissented. Wheeler v. State of New York, 97 N. Y. App. 
iv. 276. 

The New York courts have upheld special enactments authorizing the Court of 
Claims, in actions for labor and materials furnished the state, to disallow the defense 
of lack of authority on the part of the officials who contracted. American Bank Note 
Co. v. State of New York, 64 N. Y. App. Div. 223. Obviously, the legislature, havin 
power to authorize officials to execute certain contracts, has power to ratify the acts o 
officials in executing such contracts in excess of their authority. O’Hara v. State of 
New York, 112 N. Y.146. The aim of the act in the principal case differed materially. 


‘The letters patent expressly excluded any warranty, which, furthermore, could not be 


implied in New York. 3 R.S., 2d ed., 2638, § 216; Burwell v. Fackson,9 N.Y. 541. 
The statute as construed purports, not merely to waive a technical defense to an other- 
wise valid, existing obligation, but to allow a private claim against the state where 
none before existed. The same court upon substantially the same facts construed an 
enactment directing an award of “ such damages as shall be just and equitable,” as not 
waiving the defense of lack of warranty. <Xi//am v. State of New York, 64 N. Y. App. 
Div. 243. But if the construction of the present statute be supported, the result, 
though perhaps desirable, seems difficult to reconcile with technical principles. 


CONSTITUTIONAL LAW— Dvr Process or LAW — STATUTE AUTHORIZING SuB- 
PENA TO COMPEL CITIZEN OF ONE STATE TO TESTIFY IN ANOTHER.—A New 
York statute authorized the granting of a subpoena to compel a resident of that state 
to appear as a witness in a criminal prosecution pending in Pennsylvania. edd, that 
the statute is unconstitutional, as depriving a person of his liberty without due process . 
of law. Jn re Commonwealth of Pennsylvania, go N. Y. Supp. 808. 

Although the phrase, “due process of law,” as contained in the Fourteenth Amend- 
ment cannot be defined with exactness, it may be said in general that this amendment 
forbids any novel procedure depriving a person of his life, liberty, or property without 
due notice and an opportunity of being heard in his own defense. See Holden v. 
Hardy, 169 U.S. 366, 389. In the present case, as the court points out, the obvious 
result of the statute would be to deprive a person of his liberty without a hearing, 
and, in effect, to banish him temporarily from the state. As this procedure is novel, 
it cannot be supported as sanctioned by the common law prior to the adoption of the 
amendment. Furthermore, since the statute was not passed in the interest of the 
people of New York, it cannot be regarded as an exercise of the police power, which 
was in no ~~. restricted by the Fourteenth Amendment. Cf. Lake Shore, etc., Ry. Co. 
v. Ohio, 173 U. S. 285; Barbier v. Connolly, 113 U.S. 27. It would therefore seem 
clear that the statute was unconstitutional. 


CONTRACTS — DEFENSES: FRAUD — VALIDITY OF FRAUDULENTLY OBTAINED 
CONTRACT PURPORTING TO WAIVE DEFENSE OF FRAUD. —A. written contract be- 
tween the plaintiff and the defendant recited that it was made under the representa- 
tions therein expressed and no others. To a suit thereon, the defendant pleaded 
fraudulent parol misrepresentations. He/d, that the defendant is estopped to set up 
this defense. guitable Mfg. Co. v. Biggers, 49 S. E. Rep. 271 (Ga.). 

It is a general rule of law that simple contracts, even though written, are voidable, if 
obtained by material misrepresentations of present facts, whether such misrepresenta- 
tions be embodied in the contracts themselves or be oral and dehors. Newman v. 
Smith, 77 Cal. 22. The present case cannot be taken out of the rule on the ground of 
estoppel; for the recital in the contract could not have altered the plaintiff’s belief as 
to any representations which he may himself have made: nor can the conclusion of 
the court be sustained on the ground that there was a binding agreement to waive the 
defense of fraud ; for the very waiver being part of the fraudulently obtained contract, 
was itself obtained by fraud and invalid. Universal Fashion Co. v. Skinner,71 Hun 
(N. Y.) 293; Bridger v. Goldsmith, 143 N. Y. 424. There is a tendency to hold that 
insurance policies may, by their own stipulations, be incontestible for fraud after a 
lapse of time. Wright v. Mutual, etc., Ass’n of America, 118 N. Y. 237. Still the in- 
contestible clause cases are neither unanimous in result nor consistent in reasoning, 
and furnish company rather than an excuse for the decision in the principal case. C/ 
Welch v. Union, etc., Co., 108 Ia. 224. 


CONTRACTS — OPTIONS — RIGHTS OF ASSIGNEE OF OPTION TO PURCHASE LAND, 
feild, that an assignee of an option to purchase land will not be given specific per- 
formance. ease v. Kittle, 49 S. E. Rep. 150 (W. Va.). See Nores, p. 457. 
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CoRPORATIONS — STOCKHOLDERS — INDIVIDUAL LIABILITY OF TRANSFERRER OF 
Stock oF INSOLVENT BANK. — Hée/d, that a stockholder of an insolvent national 
bank is discharged from individual liability to creditors of the bank if he has trans- 
ferred his shares to a person able to perform the obligations thereby cast upon him. 
McDonald v. Dewey, 37 Chi. Leg. N. 174 (U.S., C. C. A., Seventh Cire. Oct. Term, 
1904). See NOTES, p. 455- 


CORPORATIONS — ULTRA VIRES— EFFECT OF IMPROPER EXERCISE OF BORROW- 
ING PowER. — A corporation, having general power to borrow money for the purposes 
of its business, exercised that power for another purpose. é/d, that, in the absence of 
notice by the lender of the improper purpose of the transaction, the misapplication 
of the money does not invalidate the loan. J re David Payne & Co., Limited, [1904] 
2 Ch. 608. See Nores, p. 463. 


CORPORATIONS — ULTRA VIRES— EFFECT OF ULTRA VIRES TRANSACTIONS. — 
The defendant, a national bank, purchased stock in another bank and received divi- 
.dends thereon. e/d, that since the purchase was w/tra vires, the defendant is not 
liable for an assessment levied by the comptroller of the currency. Shaw v. National, 
etc.. Bank, 132 Fed. Rep. 658 (C. C. A., Eighth Circ.). 

A Missouri corporation, in excess of its charter powers, purchased stock in a Kan- 
sas corporation. Semd/e, that the transfer of stock to the Missouri corporation is 
void. Anglo-American, etc., Co. v. Lombard, 132 Fed. Rep. 721 (C.C. A., Eighth Circ.). 
See NOrEs, p. 461. 


CRIMINAL LAW— EsTOPPEL— PRISONER EsTOPPED TO DENY LEGALITY OF 
His Acts.— The prisoner, a county officer, being indicted for misfeasance in office, 
pleaded that as the grand jury had been selected from an irregular jury list, its acts were 
void. As such officer, he had himself selected this list and sworn to its legality. edd, 
that he is estopped to deny the legality of the grand jury. State ex rel. Clark v. Second 
Judicial District Court, 78 Pac. Rep. 769 (Mont.). 

It has been held that if a person makes away with money which he has received 
upon his false representation that he is the agent of another and that he accepts the 
money for his alleged principal, he may be punished for the crime of embezzlement. 
State v. Spaulding, 24 Kan. 1; contra, Moore v. State, §3 Neb. 831. As in the present — 
case, this result is reached on the ground that the prisoner is estopped to deny what 
he represented to be true. This reasoning can hardly be supported. The state should 
punish a person only for doing it an injury, and should conduct the trial in a legal and 
regular manner. Hence the false representation of a person which, if true, would re- 
sult in his criminal liability, or his false statement that a certain procedure is legal, 
should not form the basis for the infliction of punishment; for, in the first instance, 
the injury for which he is being | se has not really been done, and in the second 
he is not in fact being legally tried. Cf 12 Harv. L. REV. 56. 


CRIMINAL LAW—STATUTORY OFFENSES—INTERPRETATION OF STATUTE PE- 
NALIZING SALE OF OLEOMARGARINE. — A statute made it a penal offense to sell oleo- 
margarine containing coloring matter. Under a law requiring all persons who offered 
oleomargarine for sale to sell to any person presenting the purchase price a sample 
for purposes of analysis, a state inspector purchased some of the defendant’s oleomar- 
garine, which was found to contain coloring matter. Hée/d, that the defendant may be 
convicted of the statutory offense. State v. Rippeth, 71 Oh. St. 326. 

The effect of this decision is to punish the defendant for doing what he was legally 
bound to do. In view of the harshness of this result, it might be argued that the legis- 
lature meant to exclude sales to inspectors from the. operation of the act.. On the 
other hand, there are strong reasons for the present literal construction. Generally, 
courts are inclined to be strict in their interpretation of statutes concerning the sale 
of adulterated or injurious foods. Thus a criminal intent is an unnecessary element 
in the crime. Commonwealth v. Farren, 9 Allen (Mass.) 489. The fact that the article 
was not to be used for human consumption is held immaterial. Cf Commonwealth v. 
Raymond, 97 Mass. 567 ; contra, Schmidt v. State,78 Ind. 41. Broadly speaking, the 
tendency of legislation is to prevent all dealings with colored oleomargarine; and as 
the present statute, which is very comprehensive in its scope, reflects the same temper, 
the court may be supported in giving the fullest possible effect to its terms. Cf Ann. 
Code Ia. (1897) § 2516. 


E.ections — ErFecT OF IMPROPER EMBLEM ON VALIDITY OF BALLOTS. — A 
statute made it a penal offense to circulate, for election purposes, ballots bearing the 
chosen emblem but not the names of all the candidates of a political party. One pa 
furnished ballots bearing an emblem which was very similar to that of another but 
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which did not deceive the voters who cast them. e/d, that as the statute is directory 
only, the ballots are not invalid. Zsguibel v. Chaves, 78 Pac. Rep. 505 (N. Mex.). 

Statutes regulating the preparation and canvassing of ballots are generally construed 
as merely directory, even though they make the violation of their provisions criminal. 
Consequently ballots which do not exactly comply with such provisions and are tech- 
nically irregular, are not rejected, if such irregularities have not affected the result of 
the election by misleading voters. Blankinship v. Israel, 132 Ill. 514; Kellogg v. Hick- 
man, 12 Col. 256. If the statutes provide that such irregularities shall render ballots 
void, they are obviously mandatory and the ballots cannot be counted, however clear 
the intention of the voters. earns v. Edwards, 28 Atl. Rep. 723(N. J.). And if the 
enactment prescribes the manner in which voters shall mark or stamp ballots, it is gen- 
erally held mandatory, though without express provision that ballots not complying 
therewith shall be void. J re Flynn, 181 Pa. St. 457; Murphyv. San Luis Obispo, 11 
Cal. 624. There is apparently no inconsistency in these propositions. Where suc 
statutes are not expressly mandatory, it may well be the intention of legislatures that 
the voter be held to full knowledge of the law and required to express his intention in 
the legally competent manner ; but not that he be disenfranchised by the irregularities 
of others over whom he has no control. 


EsTopPpeL — EsTopPeEL IN PAIs— FAILURE To AcT.— The plaintiff bank placed 
money to the credit of a depositor on the security of warehouse receipts purporting to 
have thet issued by the defendant, The plaintiff notified the defendant of this loan 
by letter, but the defendant, though it knew that the receipts were forgeries, made no 
reply until after the depositor had withdrawn the amount of his account and failed. 
Held, that the defendant is liable by estoppel for that loss which it might have saved 
the plaintiff, if it had answered the letter promptly. Commercial National Bank v. 
Nacogdoches, etc., Co., 133 Fed. Rep. 5o1 (C. C. A., Fifth Circ.), For a discussion of the 
principles involved, see 18 Harv. L. REv. 140. 


EVIDENCE — CHARACTER — VICIOUS CHARACTER OF DECEASED TO PROVE VI- 
cious Act. — The defendant in a homicide case testified that, a short time before the 
killing, he had seen the deceased in adultery with the defendant’s wife, daughter of 
the deceased. AHe/d, that in determining the degree of the murder, evidence of the 
deceased’s character is admissible, as tending to show that he was guilty of the act 
alleged. Orange v. State, 83S. W. Rep. 385 (Tex., Cr. App.): See NoTEs, p. 459. 


EvIDENCE — EVIDENCE OF HANDWRITING — TESTING WITNESS BY WRITINGS 
ONLY PARTIALLY DISCLOSED. — In an action upon a promissory note, after denying the 
genuineness of the maker’s signature, a non-expert witness was shown documents, 
apparently already in evidence, so covered as to leave visible only the signatures, and 
was asked whether the latter were genuine. //e/d, that the witness is not entitled to 
see the entire document before expressing an opinion. Grof'v. Groff, 209 Pa. St. 603. 

A witness to handwriting, whether expert or not, may on cross-examination be tested 
by writings which are properly in evidence or are admitted by the parties or the witness 
to be genuine. Whether he may be questioned as to writings not already in evidence 
is in conflict. Where the handwriting of an instrument is disputed, it has been held 
not error to require an expert to be shown the entire document. West v. State,22 N. J. 
Law 212,240. The opposite result has been reached in the case of expert or non- 
expert witnesses examined as to signatures. Brown v. Woodward, 75 Conn, 261; 
Hoag v. Wright, 174 N. Y. 36; contra, Insurance Co. v. Throop, 22 Mich. 146. If the 
signature only is disputed and the witness’s knowledge is not limited to the alleged 
author’s signature on a particular class of documents, the practice employed in the 
principal case seems unobjectionable. Generally, the question should rest with the 
discretion of the trial judge. It should be noticed that the decision of the precise 
question under discussion should not vary whether or not the court is one of those 
which allow witnesses to be tested by documents extrinsic to the issue. 


FEDERAL COURTS— JURISDICTION BASED ON Diversity oF CITIZENSHIP — 
JURISDICTION IN EMINENT DoMAIN ProcrEDINGS.—A proceeding for the taking 
of land by eminent domain was begun in a state court by a domestic corporation against 
a corporation of a different state. e/d, that the case may be removed to the federal 
court upon petition by the foreign corporation. Fuller, C. J., and Holmes, Brewer, 
and Peckham, JJ., dissented. Madisonville Traction Co. v. Saint Bernard Mining 
Co., 25 Sup. Ct. Rep. 251. 

In accordance with a literal interpretation of the Constitution and the Judiciary 
Act of 1887-8, the majority of the court, following an earlier case, holds that this is a 
controversy between citizens of different states and therefore removable to the circuit 
court. Cf. Searl v. School District No. 2, 124 U. S. 197. On the other hand, it is 
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argued by the minority that this, though in form a controversy between citizens, is in 
substance an exercise by the state of its sovereign right of eminent domain with which 
the United States cannot interfere. See Boom Co. v. Patterson, 98 U. S. 403, 406. 
That the form of the controversy is not always conclusive, is shown by the case sug- 
ested in the dissenting opinion, where the jurisdiction of the United States courts is 
p sr in suits by citizens of one state against officers of another, if the action is in 
effect against the state. Smith v. Reeves, 178 U.S. 436. While the reasoning of the 
minority might well have led the court to reach the opposite result if the question had 
been res nova, yet the decision may be logically supported without departing from the 
aged of the Constitution or the statute, and should therefore be regarded as settling 
e law. 


FRAUDULENT CONVEYANCES — RIGHTS OF CREDITORS — CONVEYANCE BY Hus- 
BAND TO WIFE IN PERFORMANCE OF CONTRACT. — A wife conveyed land to her hus- 
band, for use in business, upon an unrecorded written agreement to reconvey when he 
went out of business. When he decided to do this, some years later, he executed and 
a on record a deed of the land to his wife, but was at the time insolvent. Aé/d, that 

is trustee in bankruptcy may avoid the conveyance. Lavender v. Bowen, 101 N. W. 
Rep. 760 (Ia.). 

Under the National Bankruptcy Act, §§ 67 e, 70e, the trustee can avoid any transfer 
made by the bankrupt which any creditor might have avoided under the laws of the 
state in which the property transferred is situated. Though the mere acceptance by a 
husband of property from his wife does not imply an obligation to reconvey as against 
his creditors, a promise to repay given in exchange for the transfer will support a sub- 
sequent conveyance. Steadman v. Wilbur, 7 R. 1. 481. The simple fact that creditors 
have advanced money in reliance upon the husband’s title to such property does not 
enable them, by esto oy or otherwise, to avoid a retransfer to the wife. Payne v. 
Wilson, 76 la. 377. e burden of proving a valid consideration for the conveyance 
rests upon the wife, but by the better view the burden of proving fraud is upon the 
creditor who asserts it. Zvans v. Rugee, 57 Wis. 623. The law of Iowa has hereto- 
fore seemed to accord with these principles. Garr, Scott & Co. v. Klein, 93 Ia. 313; 
Neighbor v. Hoblitcel, 84 Ia. 598. And the facts reported in the present case seem 
hardly sufficient to create an estoppel or support an inference of fraud. In fact, they 
appear even to disclose a trust. Cf Brisco v. Norris, 112 N. C. 671. 


GaME— NATURE OF LANDOWNER’S RIGHT TO SHOOT ON His Own LanpD. — 
Heid, that an Arkansas statute forbidding non-residents to shoot and fish in the state 
violates the Fourteenth Amendment in that it deprives non-residents owning land 
within the state of a te right which resident owners enjoy. State v. Mallory, 
83 S. W. Rep. 955 (Ark.). See NoTEs, p. 458. 


INSURANCE — INSURANCE AGENTS— AGENT ACTING IN BEHALF OF INSURED 
To FILL ouT APPLICATION. — A contract of insurance provided that the person so- 
liciting or taking the application should be the agent of the insured as to all state- 
ments and answers made therein. é/d, that the solicitor does not become the agent 
of the insured. Lezlly v. Empire Life Insurance Co., 90 N. Y. Supp. 866. 

In an earlier New York case it was held that a medical examiner was the agent of 
the insurance company notwithstanding a stipulation to the contrary. See 15 HARV. 
L. Rev. 859. The present decision extends the rule to the case of soliciting agents. 


INTERSTATE COMMERCE — WHAT CONSTITUTES — AGREEMENT BY BEEF DEALERS 
IN RESTRAINT OF INTERSTATE TRADE.—A number of dealers controlling sixty per 
cent of the commerce in fresh meats in the United States, entered into an agreement 
restraining their bidding against each other for live stock, much of which was ent 
from other states than that in which the bidding was done. They further agreec to 
regulate among themselves the prices of meat to be sold in other states, and the charges 
for its cartage and delivery, and made arrangements with common carriers for unfair 
discrimination in rates. To a bill for an injunction filed on behalf of the federal gov- 
ernment, the defendants demurred. e/d, that the injunction should be granted. 
Swift & Co. v. United States, 25 Sup. Ct. Rep. 276. 

or a discussion of the principles involved, see 16 HARV. L. REv. 522. 


JUDGMENTS — ESSENTIALS TO VALIDITY — DEFAULT FOR FAILURE TO ANSWER. 
The code of Montana provided that if no answer were filed to a complaint within 
the time specified by the summons or such further time as should be granted, the 
default of the party should be entered. A defendant moved to quash the service of 
summons as insufficient. Before the motion came to be — the twenty days speci- 
fied in the summons expired and a default was entered. The motion was afterwards 
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denied and the defendant claimed a right to plead to the merits. He/d, that the judg- 
ment by default stands. Mantle v. Casey, 78 Pac. Rep. 591 (Mont.). 

In courts governed by codes similar to that of Montana a demurrer has been held 
to be such answer as complies with the provision and prevents default. O/iphant v. 
Whitney, 34 Cal. 25. But it has also been held, in line with the present case, that a 
motion of this sort, concerning matters preliminary or collateral to the issue, is not such 
answer. Aigley v. Pollock, 21 Nev. 198. ‘There is little or no authority for the oppo- 
site view. See Lyman v. Bechtel, 55 Ia. 437. A general appearance seems to be required, 
except in states which, like Colorado, expressly name a motion as sufficient to prevent 
default. It might be said that in the principal case the defendant should have asked 
for an extension of the time for answering. But a dissenting justice argues that such a 
request would amount to a general appearance and an oidaien of the jurisdiction 
which the defendant denies. Cf. Yale v. Edgerton, 11 Minn. 271; contra, Powers v. 
Brealy, 75 Cal. 237. Where this is so the use of a motion to quash is rendered 
hazardous unless the defendant is sure of his ground or can secure an immediate hear- 


ing. The result, however, is perhaps satisfactory so far as it discourages technical 
and dilatory motions. 


MARSHALING ASSETS AND SECURITIES — FORECLOSURE OF MORTGAGES — EQUAL 
Equities, — Part of property subject to three mortgages was taken for a railroad. 
Pending a suit for compensation, which was to be subject to the mortgages, the third 
mortgagee was cut out of the remaining land by foreclosure of the second mortgage. 
He then sought to marshal the first mortgage against the remaining land in favor of the 
compensation fund. é/d, that the first mortgage is to be paid ratably from the land 
and the compensation money. Sates v. Boston Elevated R. Co., 72 N. E. Rep. 1017 
(Mass.). See NOTES, p. 453. 


MUNICIPAL CORPORATIONS — LIABILITY FOR TORTS — CONDITION OF STREETS. — 
A city authorized an excavation under a public sidewalk, and the construction of a 
temporary bridge over the opening. Under the weight of a crowd, the bridge gave 
way. Held, in an action for the death of a person injured thereby, that there is no 
evidence to support a verdict rg the city, but that it is a question for the jury 
whether the contractors who built the bridge were negligent in its construction. 
Coolidge v. City of New York, go N. Y. Supp. 1078. 

A city is under a duty to keep its streets in reasonably safe condition. While not an 
insurer, it must use due care, and this duty of care cannot be delegated. Village of 
Jefferson v. Chapman, 127 Ill. 438. Hence the city is liable for injuries due to the 
dangerous condition of highways obstructed by city works, though the danger is 
caused by the negligence of independent contractors. Storrs v. City of Utica, 17 N.Y. 
104; City Council v. Cone, 91 Ga. 714. It is not liable for their negligence when it 
does notaffect the condition of the way. Herrington v. Village of Lansingburgh, 110 
N. Y. 145. This duty being the basis of liability, the same reasoning applies where 
work is done in astreet, for private persons under the city’s license. Hayes v. West 
Bay City, 91 Mich. 418. In the principal case, since the city had notice that a danger- 
ous opening had been made, a finding that the opening was negligently protected, no 
matter who was charged with the immediate duty of making the bridge safe, seems as 
conclusive against the city as against the contractor, ; 


PLEADING — DEFENSE OF PURCHASE FOR VALUE, — After conveying land to the 
plaintiff the grantor mortgaged it to the defendant, whose deed was recorded before 
that of the plaintiff. Held. on a bill to quiet title, that the burden is on the plaintiff to 
defendant is not a dona fide purchaser. Sheldon v. Powell, 78 Pac. Rep. 
491 (Mont.). 

. The principles governing the pleading of a dona fide purchase vary according to the 
substantive rights involved. In the first class are cases analogous to those in which a 
trustee transfers the trust property. The cestuz’s equitable right is thereby extin- 
= See 18 Harv. L. REv. 53. To make out a new right against the purchaser 

e must prove bad faith. M/cNeil v. Magee, 5 Mas. (U. S.) 244. Second, in cases 
like actions by a land-owner to recover his title-deeds, since title-deeds follow the land, 
equity will grant relief, unless the holder defend by proving that he is an innocent pur- 
chaser. Wallwyn v. Lee, 9 Ves. Jun. 24. Finally, in actions like the present, where 
the defendant records his title without notice of a prior unrecorded deed to the plain- 
tiff, in jurisdictions where the person recording acquires title, the plaintiff must proceed 
in equity and charge the defendant’s conscience by proving notice. A/c/Veil v. Magee, 
supra; cf. Phifer v. Barnhart, 88 N.C. 333. If however, by statute, one recordin 
with notice get no title, the plaintiff must bring ejectment, and, to prove his right o: 
entry, show that the defendant, because of bad faith, acquired no title. Anthony v. 
Wheeler, 130 Ill. 128. 
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PoLicE POWER— REGULATION OF BUSINESS AND OCCUPATIONS — HORSESHOERS 
REQUIRED TO Pass EXAMINATION. — A statute was enacted providing for the exam- 
ination and registration of horseshoers in certain cities. Ae/d, that the statute is 
unconstitutional as an illegitimate exercise of the police power. Jn re Aubrey, 78 Pac. 
Rep. goo (Wash.). 

This seems to be a sound application of the principles which determine the limita- 
tions of the police power in regulating occupations. For a discussion of these principles 
in connection with a case holding a requirement of examinations for plumbers consti- 
tutional, see 17 Harv. L. REv. 356. 


PRESUMPTIONS — DEATH AFTER SEVEN YEARS— DECLARATIONS AGAINST IN- 
TEREST. — Held, that an absconding solicitor, although he may have remained absent 
to avoid the ordeal of public bankruptcy, is presumed to be dead when he has not 
been heard of for seven years, and his entries of collections are admissible in evidence 
as declarations against interest. Wills v. Palmer, 53 W.R. 169 (Eng., Ch. D.). 

By the common law, in the absence of proof of death, life is presumed to continue. 
From ancient statutes, relating to bigamy and life estates, has been adopted the 
counter-presumption of death after seven years’ absence without intelligence. Cf Burr 
v. Sim, 4 Whart. (Pa.) 150, 170. But the rule is practically uniform that such pre- 
sumption arises only when no news has been received by persons likely to hear from 
the absentee; and is rebutted by circumstances fairly explaining his silence consist- 
ently with life. Bowden v. Henderson, 2 Sm. & G. 360. In the light of these authorities 
this decision seems ill-considered, but cases are infrequent which apply the presump- 
tion merely to render evidence admissible, and that situation may require a less exact- 
ing, rule than where pasa ¢ interests are directly involved. Cf Manby v. Curtis, 
1 Price 225,229. The court thus circumvents the prevailing doctrine that declarations 
against interest are admissible only after the declarant’s death. Stephen v. Gwenap, 
1 Moo. & R. 120; see contra, Shearman v. Atkins, 4 Pick. (Mass.) 283, 203- It would 
seem more logical to apply the presumption of death uniformly, on either reject the 
evidence entirely, or, on analogy with similar cases, extend the doctrine admitting such 
— to include those of absentees. Cf North Bank v. Abbot, 13 Pick. (Mass.) 
495, 471. 


QuieTING TITLE— BILL TO REMOVE VENDOR’s LYEN WHEN CLAIM FOR Pur- 
CHASE PRICE Is BARRED BY LIMITATIONS. — The plaintiff purchased land from the 
defendant, who retained a vendor’s lien as security for the purchase-money note. Both 
the lien and the note being barred by the statute of limitations, the plaintiff filed a bill 
to have the lien removed as a cloud upon his title. Aé/d, that the bill can be granted 
only on condition that the plaintiff pay for the land. Casse// v. Lowry, 72 N. E. Rep. 
640 (Ind., Sup. Ct.). 

It is true that equity will not as a rule allow a title otherwise unimpeachable to be 
clouded by a claim which can never be successfully enforced, since such a claim can 
result only in oppression and useless reduction of value. Steam, etc., Co. v. Jones, 21 
Blatchf. (U. S.) 138. Accordingly a disseisor who has acquired land by adverse pos- 
session for the statutory period is entitled to a decree of a court of equity making his 
title perfect of record. Arrington v. Liscom, 34 Cal. 365. The fact that in Indiana the 
oe of the statute of limitations against the debt bars also the lien which secures 
it, would seem at first sight to bring the present case within these principles, since the 
plaintiff is in possession of the land with a title which no one can dispute. But though 
the statute limiting personal actions bars all remedies, it does not, like the statute 
applicable to realty, extinguish the right. Under such circumstances the court is 
right in denying relief till such obligation is discharged. Booth v. Hoskins, 75 Cal. 271. 


RESTRAINT OF TRADE— CONTRACTS TO EMPLOY ONLY UNION MEN— VALID- 
ITy. — The plaintiff prayed an injunction decreeing that his employer should not, in 
pursuance of a contract with a labor union, discharge him as a non-union man; and 
that the members of the union should not strike to procure his discharge. He/d, that 
the injunction against the employer should be denied, and the injunction against the 
union modified so as to permit peaceable striking, boycotting, or picketing. J/ié/s v. 
United States, etc., Co., 91 N. Y. Supp. 185, 

The plaintiff union sued the defendant under a contract by which the defendant had 
agreed to employ only union men in good standing. e/d, that the contract is against 


public policy and cannot support an action. Jacobs v. Cohen, 90 N. Y. Supp. 854. 

It once seemed that the law of New York on the liability of unions for procur- 
ing the discharge of non-union employees by threats of striking was settled in prac- 
tical accordance with the present rule in England and Massachusetts. Curren v. 
Galen, 152 N. Y. 33; Quinn v. Leathem, 70 L. J. P. C. 76; Plant v. Woods, 176 Mass. 
492. But in 1902 the question was reopened by a strong assertion of the legality of 
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such action. ational Protective Ass’n v. Cumming, 170 N. Y. 315. The two recent 
Supreme Court cases, considered together, affirm but limit this latter rule. In the 
first case the court allows the employer to discharge non-union men according to con- 
tract, and permits the other parties to the pact to strike peaceably to procure such dis- 
charge. They may adjust matters between themselves. In the second case the court 
refuses to punish non-compliance with the agreement. If these cases stand as law 
they place contracts to employ only union members in the category of those agree- 
ments whose performance the courts will neither forbid nor assist; and point out an- 
other act which, like taking usury and refraining from marriage, is impolitic but not 
illegal. 


RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY— CHANGE IN CHARACTER 
oF LOCALITY AS GROUND FOR REFUSING. INJUNCTION WHERE DURATION OF COVE- 
NANT Is LIMITED.—In an action brought to enjoin the erection of an apartment 
house upon the defendant’s premises in violation of a covenant entered into by a 
former owner from whom the defendant had bought with notice, the defense was 
interposed that the character of the neighborhood had so changed as to render an 
enforcement of the agreement inequitable. The covenant between the original parties 
had at first been without limitation, but was shortly afterward modified so as 
to expire in twenty-five years. Aé/d, that an injunction will be granted, since the 
modification of the agreement shows conclusively that the parties intended it to be 
strictly enforced during the time limited for its operation. McClure v. Leaycraft, 97 
N. Y. App. Div. 518. 

Courts of equity will not decree specific performance of agreements restricting the 
use of land where the character of the locality has so changed as to defeat the purpose 
of the agreement and to render its enforcement of little benefit to the plaintiff and a 
great hardship to the defendant. TZrustees of Columbia College v. Thacher, 87 N.Y. 
311; Jackson v. Stevenson, 156 Mass. 496. The fundamental question in each case 
should be, whether under the circumstances the relief sought would be equitable. In 
determining this question, the fact that the parties have shown or expressed an inten- 
tion to make the covenant binding —_ of changes in the neighborhood should 
be merely a circumstance in favor of granting the decree, to be given more or less 
weight as the suit is between the original parties, or between subsequent purchasers 
from them. Likewise, the fact that the covenant is limited to a short period of years 
——_ its enforcement less inequitable, but should hardly be conclusive. Cf Page 
v. Murray, 46 N. J. Eq. 325. 


SPECIFIC PERFORMANCE—GENERAL NATURE AND SCOPE OF EQUITABLE RE- 
LIEF — INSOLVENCY. — The plaintiff sought specific performance of a contract for the 
sale of cattle, alleging payment of the purchase price and the defendant’s insolvency. 
feld, that the bill will not lie. Hendry v. Whidden, 37 So. Rep. 571 (Fia.). See 
NOTES, p. 


TAXATION —COLLECTION AND ENFORCEMENT— ASSUMPTION OF INVALID TAXES. — 
The plaintiffs obtained title to certain land by a deed reciting that it was subject to taxes 
which the purchasers agreed to pay as a part of the consideration. Having subse- 
quently ascertained that the taxes were invalid, the plaintiffs sued for an injunction to 
restrain the city from collection. Hé/d, that the ce are ——- to deny the 
validity of the taxes. Zddy v. City of Omaha, 101 N. W. Rep. 25 (Neb.). 

If the city’s claim upon its debtor’s promisor be recognized as purely derivative 
and founded upon doctrines analogous to those governing statutory garnishment, it 
seems difficult to uphold this result, since the creditor’s right against his original 
debtor has failed. In cases of the assumption of mortgages it is frequently said that 
where the mortgagor was not originally liable to the mortgagee, the latter has no right 

ainst the mortgagor’s grantee. Ward v. De Oca, 120 Cal. 102. Yet in a large class 
of cases the grantee’s promise is construed as one not merely to indemnify, but 
to pay an alleged debt, the possible invalidity of which his grantor has waived. See 
Freeman v. Auld, 44.N. Y. $0; Kennedy v. Brown, 61 Ala. 296. This interpretation 
seems equally applicable to the case of assumption of invalid taxes. It would seem, 
however, that it is to be applied with caution, and only where a fair interpretation of 
the contract of the original parties clearly justifies it. It has been rejected in isolated 
cases of the assumption of invalid mortgages as well as of invalid taxes. See Good- 
man v. Randall, 44 Conn. 321; State v. Mayor of Jersey City, 35 N. J. Law 381. As to 
the applicability of principles of estoppel, see 17 HARV. L. REV. 497. 


TITLE, OWNERSHIP, AND POSSESSION — THINGS SUBJECT TO OWNERSHIP AS 
PROPERTY — OysTERS. — Under a statute, the plaintiff and defendant enjoyed per- 
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petual franchises of adjoining tracts under the waters of Long Island Sound for pur- 
poses of shellfish cultivation. The plaintiff, supposing the defendant’s land to be his 
own, deposited oyster shells upon it so that young oysters in the free-swimming larval 
stage became attached to the shells and developed into marketable oysters. The de- 
fendant having taken these oysters was sued for conversion. é/d, that the plaintiff 
can recover, as the property isin him. Vroom v. Tilly, 91 N. Y. Supp. 51. 

Whether property in oysters is governed by the general law of original acquisition 
and disseisin of chattels or by its er branch relating to wild animals has been.a 
puzzling question. Oysters have been variously regarded as being analogous to: 
(1) animals ferae naturae ; (2) inanimate ergy i (3) ferae naturae until taken and 
thereafter inanimate chattels; (4) emblements. See (1) McCarty v. Holman, 22 Hun 

N. Y.) 53; (2) State v. Taylor, 27 N. J. Law 117; g (3) Fleet v. Hegeman, 14 Wend. 

N. Y.) 42; (4) Huffmire v. City of Brooklyn,22 N. Y. App. Div. 406. This interesting 
case seems to test the nature of the property right. Whatever the status of adult oysters, 
the free-swimming form seems more nearly /erae naturae, and if such, when taken by a 
trespasser title would be in the owner of the land or privilege. Blades v. Higgs, 11 
H. L. Cas. 621. Again, though the shells sown remain the plaintiff’s personalty, it is 
difficult to say that the young oysters are the increase of such chattels. But see Grace 
v. Willets, 50 N. J. Law 414. If the shells be regarded either as seed or as realty to 
which the oysters became attached, the defendant’s case is even clearer. The po Bias 
to animals ferae naturae seems the most helpful, but on whatever reasoning, the court 
might well have decided for the defendant. 


TRANSFER OF STOCK — ATTACHMENT BY CREDITOR WHERE TRANSFER NOT RE- 
CORDED — RIGHTS WHERE CREDITOR HAs ACTUAL NoTICcE.— A statute provided 
that no unregistered transfer of stock should be valid against the creditors of the stock- 
holders. e/d,that an attaching creditor prevails over an unregistered transferee even 
(aie he has actual knowledge of the transfer. Scott v. Houpt, 83 S. W. Rep. 1057 

Ark.). 

Under statutes making stock transferable only on the books of the company, the 
courts have not generally invalidated unrecorded transfers, but have — the assignee 
at least an equitable interest inthe stock. ellogg v. Stockwell,75 Il. 68. Accordingly, 
the transferee’s interest has been held sufficient to entitle him to sue the directors for 
misconduct. Parrott v. Byers, 40 Cal. 614. So too such a transfer is good against 
the transferrer’s assignee in bankruptcy. Dzckinson v. Central National Bank, 129 Mass. 
279. And, again, by the great weight of authority and contrary to the principal case, 
an attaching creditor ee notice of the unregistered transfer is not protected. 
Bridgewater Iron Co. v. Lissberger, 116 U.S. 8. The latter rule seems correct. The 
purpose of statutes requiring registration is to prevent fraud by giving notice to all 
persons dealing with the stock. Under such circumstances actual notice should be 
treated as equivalent to registration. Furthermore, since the objects of these statutes 
are largely the same as those of recording acts, the principal case would seem incon- 
sistent with the line of decisions in the same state as to unrecorded deeds, where a 
purchaser having actual notice is not protected. Cf Byers v. Engles, 16 Ark. 543. 


TRUSTS — RESULTING TRUSTS— EFFECT OF INDETERMINATE CONTRIBUTION 
TO PURCHASE PRICE.— Property was bought in the name of a married woman out of 
a fund arising from the earnings of the husband, the wife, and adult and minor chil- 
dren. The exact proportion contributed by the husband and minor children was not 
ascertainable. Aé/d, that no trust results in favor of the husband. Onasch v. Zinkel, 
72 N. E. Rep. 716 (IIl.). 

Almost universally, when several persons contribute proportionate shares to the 
purchase price of land conveyed to one, a trust results in their favor. It is often stated 
that the share must be some aliquot portion of the whole amount (#. ¢. one-third, one- 
fifth, etc.), giving a proportionate aliquot interest in the land. McGowan v. McGowan, 
14 Gray (Mass.) 119. Such seems to be the rule in Illinois. But see Fleming v. 
McHole, 47 I. 282. A more reasonable rule obtains in most jurisdictions, where any 
fraction has been allowed; so Jong as a definite share is found, a trust arises to the 
extent of the contribution. Currence v. Ward, 43 W. Va. 367. Almost everywhere 
the claimant must prove a definite interest and leave no uncertainty as to his share; 
and a general, indeterminable contribution creates no trust. Olcott v. Bynum, 17 
Wall. (U. S.) 44. Yet, in a few cases, where the shares were undefined, they were pre- 
sumed to be equal. Zdwards v. Edwards, 39 Pa. St. 369. Even if the amounts had 
been ascertainable in the present case, no other result should have been reached, since, 
as between husband and wife, the doctrine does not apply, and the legal conveyance to 
the wife is deemed an advancement unless there be satisfactory evidence of a contrary 
intention. See Adlard v. Adlard, 65 Ill. 212. 
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WILLs — EXECUTION — ATTESTING WITNESSES: HUSBAND OR WIFE OF LEG- 
ATEE AS WITNESS. — This action was brought by the heir at law to contest a will on 
the ground that the husband of one of the legatees was a subscribing witness thereto. 
Held, that such relationship does not disqualify the husband from being a subscribing 
witness. Lanning v. Gay, 78 Pac. Rep. 810 (Kan.). 

Where a devise or ne og is made to either husband or wife of an attesting wit- 
ness, by the decided weight of authority such witness is thereby disqualified. Sué/ivan 
v. Sullivan, 106 Mass. 474. In arriving at this conclusion courts are guided by the 
consideration that such witnesses are incompetent on account of personal interest, and 
that a husband and wife cannot ordinarily testify for or against each other. In some 
jurisdictions, however, where bequests to subscribing witnesses are void by statute, a 
strained interpretation makes a bequest to the husband or wife of such a witness in- 
valid, thus rendering the witness competent by removing the objectionable element of 
interest. Jackson, ex dem. Beach v. Durland, 2 Johns. Cas. (N. Y.) 313. In a few 
jurisdictions where a husband and wife are permitted by statute to testify for or 
against each other, the interest of either party in a bequest to the other is considered 
too remote to disqualify him or her as an attesting witness. Lippincott v. Wikoff, 54 
N. J. Eq. 107. The principal case, which apparently holds the whole will valid, seems 
— gone farther than any previous one in arriving at this result without statutory 
aid. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


War RISKS IN MARINE INSURANCE. — This subject, which since the 
breaking out of the Russo-Japanese war has naturally been of special interest, 
is considered inarecent article bya French writer. De quelques questions relatives 
alassurance des risques de guerre, by Emile Audouin, 31 J. du Droit Internat. 
Privé 1025 (Nos. XI.-XII., 1904). It was formerly the practice, he says, for 
the same policy to cover both ordinary perils of the sea and war risks, for a 
single premium, But gradually a change was made, until in 1900 the principal 
marine insurance companies operating in Europe adopted the principle of a 
special policy for each kind of risk. 

The change makes necessary an exactness in the legal definition of ordinary and 
war risks not required before. Ifthe insured has to cover the two in different 
companies, it is important for him to see that there are no gaps to leave him 
without protection, as will happen if the war risk contract is held not to cover a 
loss, which the law _— the ordinary risk contract would not consider the 
result of an ordinary peril. If he can sue on both policies in the same country, 
there is little danger that the decisions will not supplement each other. But 
one who insures in France against ordinary perils and in England against war 
risks, may find the difference between English and Continental jurisprudence a 
grave matter. England determines whether a loss is caused by war by what 
seems: to the Continental mind a very narrow principle, that of proximate cause. 
An example is the holding that the insurers against ordinary risks are liable 
for the loss of a vessel which went ashore because the Confederates had ex- 
tinguished the light on Cape Hatteras. The immediate cause of the loss was 
the striking on the reef, not the act of war. And in the Spanish-American war 
the United States vessel Columbia, cruising at night without lights in conform- 
ity with orders, struck and sank a British vessel. The French court held the 
war risk insurer responsible, but Douglas Owen, an English authority, declares 
an English court would have held differently, for the war had nothing directly 
to do with the loss; a war vessel without lights might have done the same dam- 
age in manceuvers in time of peace. M. Audouin summarizes the English view as 
holding the risk an ordinary one, unless there is a direct act of hostility against 
the object insured. The more liberal Continental view is that if it can reason- 
ably be said that the loss would not have happened except for the war, the war 
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risk insurers are liable, although the immediate cause was stranding or collision. 
An explanation, if not a justification, of the English view, the writer finds in the 
fact that the separation of the two risks in England was made piecemeal, while 
on the Continent it was made complete at once. In England first the clause 
.“ free from capture, seizure, and detention,” was introduced. This exception 
was, in accordance with contract law, narrowly construed, and damage caused in 
an attempt to avoid capture was held to be covered by the policy. Now the 
excepting clause has been enlarged so as to include attempts at seizure and all 
consequences of popular uprisings and operations of war, and special war risk pol- 
icies stipulate to cover all risks included in the clause. But, with what seems 
to the French writer excessive respect for precedent, the English courts have 
maintained their narrow interpretation, and he thinks the rule so well settled 
that it will be long before there is any change. 


ANTICIPATORY BREACH. —In a late article upon this subject, the writer, 
while disclaiming any effort to justify in theory the general rule allowing recov-- 
ery by one party before the time of performance, on repudiation by the other, 
discusses the grounds on which that doctrine seems to rest. Zhe Doctrine of 
Anticipatory Breach, by Colin P. Campbell, 60 Cent. L. J. 64 (Jan. 27, 1905). 
He points out that these decisions have been based on two different views of 
the situation. The first, which is illustrated in Hochster v. De la Tour (2 E. 
& B. 678) is that the action is based on an implied undertaking in the origi- 
nal contract, to do nothing inconsistent with the contractual relation before the 
time of performance. This he attacks on two grounds, — the general one appli- 
cable to any theory justifying anticipatory breach, that the doctrine does not 
seem to extend to commercia paper: and the particular objection, that the dam- 
ages recovered must be very slight, representing only the breach of the implied 
contract, since the contract to perform is still unbroken. The latter argument 
is hardly valid, since in all contracts involving several promises to be performed 
at different times, a breach of the first, if it would naturally lead to the abandon- 
ment of the others, is sufficient foundation for a recovery of damages based on 
a breach of all the obligations, though the time for the performance of some has 
not yet arrived. ‘‘ This is law where the doctrine of Hochster v. De la Tour is 
denied, as well as where it is admitted.”” See 14 Harv. L. REv. 435 and cases 
cited. The main difficulty with the explanation based on the implied promise is 
the difficulty of finding the promise, and the fact that, in cases where the parties, 
after repudiation, decide to go on and complete, no action, even for nominal 
oes seems ever to have been allowed for the breach of such an implied 
obligation. 

ib the real ground of the decisions, the author elaborates the view suggested 
in Johnstone v, Milling (16 Q. B. D. 460), that the repudiation by one party 
amounts to an offer of rescission, which, when accepted by action thereon by 
the other, makes a binding contract rescinding the old, in which new contract 
the law will imply a promise on the part of the one in default, to pay all dam- 
ages resulting from the destruction of the origiual agreement. If there were 
such rescission, it would certainly prevent recovery on the ground first set forth, 
since the implied promise, if it ever existed, would then be superseded, but it is 
perhaps difficult to see an offer and acceptance in the repudiation and action 
upon it. Nor does the view furnish a satisfactory explanation of the decisions. 
Action has uniformly been brought, and recovery had, on the original contract, 
not on a second one, so that we have no precedent for implying any obligation 
in the contract for rescission. It may be contended that the declaration in such 
a case contains facts which the courts will construe into two Contracts, allowing 
recovery on the second. But it is difficult to see how, in a case where bringing 
the action is the sole act which could be construed as an acceptance, the declara- 
tion which alleges only the repudiation by the defendant sets forth any second 
contract. The article is interesting and well argued, but the new explanation 
seems to be more involved than the old, and to rest on no firmer foundation. 
See 14 Harv. L. REv. 428 ef seg. 
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Is “ INTERNATIONAL Law ” Law? — Austin’s definition of law, as a command 
imposed by a sovereign and enforced by a physical sanction, ont 4 conflicts 
with common usage of the term “ international law,” and has evoked frequent 
criticism from writers in that branch of jurisprudence. Judged by Austin’s stand- 
ard, the rules of international law are no more than principles of positive 
morality. That they do not possess all the characteristics common to the laws 
of an organized political community, which Austin had in mind in framing his 
definition, is generally admitted. The dispute is as to whether the lack of cer- 
tain of such requirements, notably that of enforceability, excludes them from 
the technical conception of law. A very readable discussion of the general 
problems is contained in a recent article in the Columbia Law Review. Zhe 
Legal Nature of International Law, by George B. Scott, 5 Columbia L. Rev. 
124 (Feb. 1905). 

The writer maintains two propositions : first, that the quality of enforceability 
and the existence of a sanction are not essential to the definition of law; secondly, 
that assuming a sanction to be requisite, one is present in the realm of inter- 
national law. Where a dispute between the citizens of two different nations 
results in litigation in the courts of one of them, it has been the practice of com- 
mon law courts for two centuries, as the writer points out, to adopt and enforce 
the principles of private international law. Here a sanction, in the strict sense 
of the analytical jurist, secures the enforcement of the rules of international law, 
and the terms of Austin’s definition are exactly complied with. The real diffi- 
culty, however, arises in considering the rules governing disputes the parties to 
which are not citizens but nations. Obedience to these rules, the writer con- 
tends, is compelled by a twofold sanction, international public opinion and 
war. 

The writer’s contention that a sanction is not essential to the conception of 
law is in accord with the well-known doctrines of the historical school of 
jurisprudence. But the suggestion contained in his second proposition that a 
sanction may be found in the forces of public opinion and war seems open to 
serious objection. The sense in which he uses the word “sanction” in this 
connection is totally at variance with its technical legal signification. The sanc- 
tion of public opinion, if such there be, attaches equally to principles of purely 
moral obligation; to identify such a sanction with the sanction of law is to 
sacrifice the distinction between positive law and ideal morality. War as a sanc- 
tion is analogous to the act of an individual in a community in enforcing his 
rights by brute force. The determination of right becomes a balance of national 
strength. Professor Scott’s proposition leads to the remarkable result that until 
the group of nations unite in recognizing a duty of obedience to some deter- 
minate authority, the efficiency of the sanction is directly proportionate to the 
probability of wars and the weakness of culprit nations. Clearness in the con- 
ception of law is perhaps best secured by insisting upon the necessity of a sanc- 
tion in Austin’s sense, or by rejecting the notion of a sanction altogether as a 
non-essential attribute. 


ABUSE OF NEw TRIALS, THE. Everett P. Wheeler. 3 Mich. L. Rev. 257. 

AcT OF CONGRESS PERMITTING SUITS AGAINST FEDERAL RECEIVERS, THE. — IN- 
JUNCTIONS FROM STATE Courts. W. A. Coutts. Maintaining that injunctions 
from state courts should be allowed on the ground that otherwise the Act would 
be negative and receivers would be given autocratic power. 39 Am. L. Rev. 59. 

CHIEF JUSTICE MARSHALL ON FEDERAL REGULATION OF INTERSTATE CARRIERS. 
E. Parmalee Prentice. Discussing Gibbons v. Ogden, 9 Wheat. (U. S.) 1 and 
tracing the development of, and limitations upon, the doctrines there laid down. 
5 Columbia L. Rev. 77. 

CIvIL ProcepuRE IN INDIA. A. Bakewell. An exposition of definite evils in 
legal practice and procedure in India and an adverse criticism of a draft bill under 
consideration for their reform. 21 L. Quar. Rev. 55. 

CONSTITUTIONAL POWERS OF THE PRESIDENT, THE. Charles A. Gardiner. 28N.J. 

CovENANT TO SETTLE AFTER-ACQUIRED PROPERTY. I.,II. Anon. 49 Sol. J. 214, 
232. 
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DIssENTING OPINIONS. V.H. Roberts. An argument in support of the practice of 
reporting them. 39 Am. L. Rev. 23. 

DocrRINE OF ANTICIPATORY BREACH, THE. Colin P. Campbell. 60 Cent. L. J. 64. 
See supra. 


. Doctrine oF Lis PENDENS AS APPLIED IN INDIA, AND ITS APPLICATION TO SALES 


IN EXECUTION OF DECREES, THE. I. Addul Karim Khan. Indicating diver- 
nce of Indian law at several points from that of English courts. 2 Allahabad 


I. 

eves? OF TIME IN BARRING CLAIMS IN Equity, THE. Axon. Sketching, in a 
broad way, the English law upon the subject with a brief summary in conclusion, 
49 Sol. J. 181, 201, 215, 233. 

EVIDENCE TO PROVE NEGLIGENCE OF MASTER IN EMPLOYING INCOMPETENT OR 
UnFIT SERVANTS. Seymour D. Thompson. 60 Cent. L. J. 104. 

EXEMPTIONS OF PROPERTY FROM MUNICIPAL TAXATION. Eugene McQuillin. Con- 
tains good collection of authorities. 60 Cent. L. J. 43. 

FEDERAL CONTROL OF INSURANCE CORPORATIONS. William R. Vance. Giving 
arguments for and against and concluding that federal control is neither desirable 
nor constitutional. 18 Green Bag 83. 

FEDERAL LICENSE OR NATIONAL INCORPORATION. Horace L. Wilgus. Reviewing 
Commissioner Garfield’s Report on corporations engaged in interstate commerce ; 
approving many features, but disagreeing with its conclusion in favor of a Federal 
License plan. 3 Mich. L. Rev. a 

HIsTORICAL DEVELOPMENT OF THE Law, OF THE. George H. Smith. A survey 
of the chief ancient systems of law, their influence upon Anglo-American law, and 
the basic principles of all law. 38 Am. L. Rev. 801. 

Jupviciat Notice. William Trickett. Discussing the general subject with Pennsyl- 
vania citations. H Dickinson Forum 67. 

LEGAL NATURE OF INTERNATIONAL LAw, THE. Fames B. Scott. § Columbia L. 


Rev. 124. See supra. 
LraBILiTy OF Deposit CoMPANIES. £. Fabre Surveyer. 4 Can. L. 
mested, 25 


MARRIED hi PROPERTY LAW IN OnTARIO. II-VI. Geo. S. 
Can. L. T. 53. 

NATURAL Law Albert S. Thayer. A metaphysical discussion purporting to show 
the basis of all law, ideals, and morality to be habits and customs of the com- 
munity. 21 L. Quar. Rev. 60. 

NEw PATENT LAW OF MExIco, THE. Edwin Maxey. 39 Am. L. Rev. 32. 

Op Law oF REAL PROPERTY AS MODIFIED IN THIS COUNTRY, THE. George H. 
Smith. “A commentary on Blackstone’s exposition of the doctrine of real prop- 
erty, with a view of showing its relation to the existing law” in this country. 39 
Am. Law Rev. I. 

PRACTICAL SUGGESTIONS ON CODIFYING THE LAW OF WAREHOUSE RECEIPTs. 
Francis B. James. 3 Mich. L. Rev. 282. 

QUESTIONS RELATIVES A L’ASSURANCE DES RISQUES DE GUERRE, DE QUELQUES. 
Emile Audouin, 31 J. du Droit Internat. Privé 1025. See supra. 

REMOVAL OF PUBLIC OFFICERS FROM OFFICE FOR CAUSE. I. Alonzo H. Tuthill. 
Considering the extent of the power of removal in the executive under various 
—- and the right of office-holders to a hearing before removal. 3 Mich. L. 

ev. 290. 

REPAIR OF FOOTPATHS AND STILES, THE. Anon. Discussing upon whom the duty 
to repair rests. 69 Just. P. 3, 15. 

RIGHT OF PRIVACY, AND ITS RELATION TO THE LAW OF LIBEL, THE. LZibridge L. 
— Pointing out that there is no common law right of privacy. 39 Am. L. 

ev. 37. 

RIGHTS x: A MESNE ATTACHING CREDITOR IN PROBATE PROCEEDINGS IN MAssa- 
CHUSETTS, THE. Foseph M. Sullivan. 67 Alb. L. J. to. 

THE. Anon. A brief review of the authorities. 27 

. Stud. J. 28. 

Russian RAIDS ON NEUTRAL COMMERCE. Edwin Maxey. A discussion of the ques- 
tion whether foodstuffs are contraband of war. 21 L. Quar. Rev. 35. 

SHOULD THE MOTIVE OF THE DEFENDANT AFFECT THE QUESTION OF HIS LIABIL- 
ITy?—THE ANSWER OF ONE CLASS OF TRADE AND LABOR CasEs. Wm. 
Draper Lewis. Analyzing the various decisions in the labor union cases and sug- 
gesting that motive mae not affect the result. 5 Columbia L. Rev. 107. 

STATE CORPORATION AS A PARTY IN FEDERAL Courts, THE. Francis £. Baker. 
13 Am. Law 7. 

VALIDITY AND EFFECT OF STATE LAws GIVING LIENS ON BOATS AND VESSELS. 
John T. Marshall. A short article collecting the authorities. 60 Cent. L. J. 86. 
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Il. BOOK REVIEWS. 


A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT CoMMON Law, 
including the statutes and judicial decisions of all jurisdictions of the United 
States. By John Henry Wigmore. In four volumes. Boston: Little, 
Brown and Company. 1904-5. pp. lv, 1-1002; xxi, 1003-1974; xv, 1975- 
3184; xiii, 3185-3921. 4to. 

This is am aromraneiys 5 one of the most important treatises on a legal sub- 
ject published during the Jast generation. Professor Wigmore’s long study of 
the subject of evidence, both its history and its present state, has borne good 
fruit in the monumental treatise he has prepared. It is hardly too much to say 
that this is the most complete and exhaustive treatise on a single branch of our 
law that has ever been written. 

The patience with which the material has been collected, the fullness and 
completeness of the treatment, the exhaustive citation of authority, and the 
wealth of illustration and apt quotation are wonderful. Not only has Professor 
‘Wigmore collected here all the decisions of common law courts on the subject 
of evidence, but he has also collected the statutes of England and of the United 
States ; a far more difficult task than the collection of decided cases. So thor- 
oughly has the work been done that these volumes, in addition to their other 
merits, will serve as a source book for future investigators of this branch of law. 

So important a book cannot be dismissed with a short review. To enumerate 
its merits alone would require more space than can be afforded. It was crowned 
by anticipation in the bestowal of the Ames prize two years before its publica- 
tion. It has been long expected by legal scholars who have followed with in- 
terest Professor Wigmore’s historical essays, and it has the rather mournful 
distinction of being perhaps the only monument which we shall have on so con- 
siderable a scale of Professor Thayer’s studies in evidence. That Professor 
Wigmore owes a great debt to his distinguished teacher, he himself is the first 
to admit; and his graceful dedication, in which he joins Professor Thayer with 
Judge Doe, as ‘‘ two masters in the law of evidence,” emphasizes the indebted- 
ness. Most of Professor Thayer’s pupils would probably place him before 
Judge Doe in such a dedication. 

Professor Wigmore has hit upon one great improvement in lawbook-making, 
which should be mentioned at the outset. In his notes he has not only collected 
great numbers of cases, supporting the propositions of his text, but he has 
stated in half a line the distinguishing facts of the case in such a way that a 
lawyer searching the notes for authority may know at a glance which cases are 
worth his examination. 

The author’s analysis of the subject is most exhaustive. It has all the dis- 
tinctive characteristics of the author ; patience, thoroughness, minute attention 
to detail, and the novelty of arrangement which a strong and original mind alone 
can give. The analysis is so original that it is worth giving in full. 


Book I. What Facts may be presented as Evidence (Admissibility). 
Part I. Relevancy. - 

Title I. Circumstantial Evidence (divided into fourteen topics, each dealing with 
evidence introduced to prove some human act, quality or condition or some 
fact of nature). 

Title II. Testimonial evidence (divided into thirteen topics, dealing with the 
qualifications, impeachment, and rehabilitation of witnesses). 

Title III. Autoptic Proference (Real Evidence). 

Part II. Rules of auxiliary probative value. 

Title I, Preferential rules. 

Sub-Title I. Production of documentary originals. 
Sub-Title II. Rules of testimonial preference. 

Title II. Analytic rules: The Hearsay Rule. 

Sub-Title I. The Hearsay Rule satisfied. 
Topic I. By cross-examination. 
Topic II. By confrontation. 
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Sub-Title II. Exceptions to the Hearsay Rule (here are discussed in fourteen 
topics the ordinary exceptions). 
Sub-Title III. Hearsay Rule not applicable (Verbal acts, res gestae, etc.). 
Sub-Title IV. Hearsay Rule as applicable to court officers (Jurors, judge, 
counsel, interpreter). 
Title III. i erp rules (é. ¢. the devices, such as oath and publicity of 
trial, by which the attempt is made to secure truth of the testimony). 
Title IV. Simplificative rules. 
Sub-Title I. Order evidence. 
Sub-Title II. Rules of exclusion for confusion of issues, unfair prejudice, or 
undue weight. 
Sub-Title III. Opinion rule. 
Title V. Quantitative rules. 
Sub-Title I. Number of witnesses required. 
Sub-Title II. Kinds of witnesses required. 
Sub-Title III. Verbal completeness. 
Sub-Title IV. Authentication of documents. 
Part III. Rules of extrinsic policy. 
Title I. Rules of absolute exclusion. 
Title II. Rules of optional exclusion (Privilege). 
Part IV. Parol evidence rule (Constitution of legal acts). 
Book II. By whom evidence must be presented (Burden of proof: Presumption). 
Book III. To whom evidence must be presented (Law and fact ; judge and jury). 
Book IV. Of what propositions no evidence need be presented. 
Title I. Judicial notice. 
Title II. Judicial admissions. 


Every principal division is prefaced by an historical or theoretical introduc- 
tion. Such a method of analyzing and developing the subject is a most admi- 
rable one, and future writers of legal treatises will be under great obligation to 
Professor Wigmore for the care with which he has worked out his plan. With 
a full index (which completes the work) it is easy to find not only the authorities 
on any special point, but the connection of that point with other parts of the 
subject; the historical and philosophical considerations which bear on its de- 
cision; and such practical arguments as the author after many years’ careful 
study of the subject has been able to bring to bear on the solution. 

For greatness of conception and patience of execution, for complete col- 
lection of authority, and for fullness and vividness of treatment, this treatise 
cannot be too warmly commended ; but, unfortunately, some of the very things 
which contribute to its excellence have also led to certain regrettable defects 
that cannot be passed over in silence. Some of these defects are of mere de- 
tail, but some of them, on the other hand, are absolutely fundamental ; and it is 
to be feared will a the work being as useful in practice as it must be to 
the teacher and the student. 

Perhaps the most important of these defects is apparent from the very analy- 
sis of the subject copied above. This ran is careful, original, and thought- 
ful; but it is new and strange, and probably would not help a lawyer in practice 
in his attempt to find the authority bearing upon a particular question at hand. 
The reviewer must speak on this matter with some hesitation, because use 
alone can be the final test. To lawyers trained as students in this analysis it 
may be. entirely feasible, but to the present generation of lawyers, to whom it is 
novel, it may be simply repellent. 

For instance, it does not seem possible that the author is either right or wise 
in bringing together as complementary subjects the titles of his first book, on 
_ Relevancy. Title I, on Circumstantial Evidence, is really a discussion of the 
general rules of admissibility ; Title IJ, on Testimonial Evidence, contains the 
matter usually grouped in a chapter or chapters upon witnesses and methods of 
examination ; while Title 11I, on Autoptic Proference, discusses the subject usu- 
ally known as real evidence. To an ordinary lawyer it seems a little strange to 
regard these three seemingly unrelated subjects as together making up one great 
branch of the law of evidence. Originality is well enough, but to accomplish 
anything originality should be accompanied by sound judgment. 
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It is very likely that the author’s subdivision of the subject was helpful to 
him in his enormous task of classifying the many thousands of cases with 
which he was forced to deal, but a classification which is based neither on his- 
torical nor on philosophical reason, nor on established use, should not appear 
in the published book ; like the builder’s scaffolding, every trace of it should be 
removed before the public is admitted to the finished edifice. 

Not only the analysis but the nomenclature is novel. In place of well-known 
terms, to which we are accustomed, Professor Wigmore presents us with such 
marvels as retrospectant evidence, prophylactic rules, viatorial privilege, inte- 

tion of legal acts, autoptic proference, and other no less striking inventions. 

t is safe to say that no one man, however great, could introduce into the law 
three such extravagantly novel terms, and Professor Wigmore proposes a 
dozen. Some of these terms have an unintentionally humorous effect; “au- 
toptic proference ” suggests to an ordinary man who has forgotten his Greek, 
the evidence of a physician before a coroner’s jury, rather kan such real ex- 
hibits as may be presented in evidence at a trial. “ Prophylactic rules” sug- 
gest the printed directions which accompany a patent tooth-brush. 

A few of his new terms he had already used in his notes in the last edition of 
Greenleaf, and their use there met with such a chorus of objection that he has 
thought it necessary in this work to justify their use ; his justification, however, 
cannot be regarded as a happy one. To use the phrase “autoptic profer- 
ence”’ instead of real evidence may be of great assistance to the author in 
sorting his cases and in formulating his text, but it is of no conceivable use 
to any lawyer who has occasion to consult the book. 

When we come to the subject-matter we find it admirable in every way. The 
historical discussions are illuminating, the statement of doctrine is clear and 
sufficiently precise, and the argument is always enlightening and usually con- 
vincing. To select any particular portion of the text for special praise is almost 
impossible, so uniform is the merit of the work. Whether the author treats 
(in several parts, as a result of the peculiarity of his analysis) documentary evi- 
dence, or the privilege of witnesses, or the hearsay rule, he is uniformly happy 
in his treatment. His emphasis on the necessity of cross-examination as the 
basis of the hearsay rule is not quite orthodox, but it is probably correct, 
logically and historically. 

he author has drawn his illustrative quotations from many sources with 
eat advantage. It sometimes looks a little remarkable to see a long passage 
rom Burke, or from Professor Sedgwick’s philosophical work, cheek es 
jowl with a passage from an opinion of Baron Parke or Judge Doe; but no 
awyer coals be any the worse for an excursus into the realms of philosophy or 
polite literature. Space has been taken for rather long discussions on some- 
what unrelated subjects; such as the propriety of granting a new trial where 
an error has been made in the admission or the exclusion of evidence. It might 
have been better in some cases (as in the example just stated) if Professor 
Wigmore had expressed himself a little less positively in a matter outside the 
strict scope of his work; for his views are, to say the least, questionable. 

In spite of its imperfections, this is, and must long remain, the best treatise 
on the common law of evidence. Lawyers must learn to overlook the peculiar- 
ities of nomenclature ; students must be content to accept the analysis as a 
convenient division of a vast material: for we have here what we have never 
had before, and are unlikely to have again, at least in this generation; a com- 

lete and accurate sentation of the principles and of the authorities of the 
aw of evidence. J. H. B. 


THE Law OF ForEIGN Corporations and Taxation of Corporations, both 
Foreign and Domestic. By Joseph Henry Beale, Jr. Boston: William J. 
Nagel. 1904. pp. xxvi., 1149. 8vo. : 

Some years ago, recognizing the growing need of a practical text-book upon 
these topics, Professor Beale began the present volume. Unfortunately its 
publication has been delayed until now. In the meantime, however, the great 
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increase in the number and importance of corporations, doing an interstate 
business, or conducting their affairs entirely beyond the borders of the incor- 
porating state, has made this subject of pre-eminent importance. By adding 
considerable new material to the careful fundamental work that had previously 
been done, and making a thorough collection of cases, the writer has now pro- 
duced a most welcome and timely treatise. 

The first general title of the volume is devoted to a general consideration of 
the nature and the powers of corporations, with particular reference to the juris- 
diction by the laws of which they exist. This involves a discussion of the dom- 
icile, the residence, and the citizenship of corporations, topics that have often 
been the subject of considerable confusion. One chapter of this title summarizes 
the statutes for the formation of corporations of all the States, Great Britain, 
and the Canadian Provinces. The following titles then consider in detail the 
rights and powers of a corporation in acting beyond the boundaries of the 
state which created it. The extent to which it may thus act, its constitutional 
rights when so acting, the conditions that may be and are imposed upon it by 
the foreign state, and the status of the foreign corporation in litigation both as 
plaintiff and as defendant are all very fully and lucidly treated. In the discus- 
sion of the jurisdiction of the foreign state over the internal affairs of a cor- 
poration, the vexed question of the enforcement of stockholders’ and directors’ 
statutory liability outside of the state which imposes that liability is con- 
sidered with especial thoroughness. This chapter gives the subject a much 
— —— treatment than the reviewer has been able to find in any other 
text-book. 

A considerable space has been devoted by the author to the main sub-topic of 
the book, namely, Taxation of Corporations. This portion of the work includes 
domestic as well as.foreign corporations. In fact, in many ways its title might 
be taxation in general. The difficult matter of sz#us for the purpose of taxation 
is made the basis of the discussion, and the general principles of taxation are 
thus developed and then applied to the many varied forms which corporate 
taxation assumes in the different states, both with reference to the different 
variety of taxes, and the different classes of corporations that are taxed. This 
portion of the volume includes a summary of the corporation taxes imposed by the 
different states. The work concludes with a discussion of corporations created by 
the laws of two states, and the receivership, insolvency, and dissolution of foreign 
corporations. Reference has already been made to some of the digests of the 
statutory provision of the States and the British Provinces that appear in the 
book. There are numerous others upon important matters of corporate regu- 
lation. This feature greatly adds to the practical value of the volume in the 
hands of the investor and the incorporator. 

To the foregoing inadequate summary it is only necessary to add that the 
author has approached his task with scholarly discrimination, and with the end 
of practical utility always in view. Few, if any, other treatises deal satisfac- 
torily with this subject, and there is thus a real demand for just such a book. 
It has been kept quite strictly confined within the proper scope of its title, and 
there it has been thorough. It ought, therefore, within its field to aid in a con- 
siderable degree in clarifying the law. . W. H. H. 


HANDBOOK OF JURISDICTION AND PROCEDURE IN UNITED STATES CouRTs. 
By Robert M. Hughes. St. Paul, Minn.: West Publishing Co. 1904. 
pp. xviii, 634. 8vo. 

Especially to the student and pone practitioner this, the latest of the familiar 
Hornbook Series, should be welcome. Before its publication, the most valu- 
uable treatise on federal procedure was admittedly that of Mr. Foster. But 
in his two cumbrous volumes, as in other works that go into greater detail, 
the reader finds it difficult to extricate the purely adjective law of procedure 
from the mass of substantive law under which it is hidden. The plethora of 
legal information which Mr. Foster’s book contains impairs its usefulness for 
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anything but reference purposes. Mr. Hughes, on the contrary, by eliminating 
all that does not strictly pertain to procedure, and by treating what remains in 
logical sequence and with some attention to literary style, has given us a very 
readable volume. It contains moreover much that Mr. Foster’s book takes for 
granted, matters of ordinary routine that everybody is expected to know, but 
which the beginner frequently does not know, — for example, his treatment of 
how the federal courts are constituted, and what is the elementary procedure 
for getting a case before them. Since Judge Curtice’s collection of lectures on 
on federal judiciary, there has been no clearer exposition of this particular 
subject. 

Mr. Hughes’s method of presentation is original and peculiarly fortunate. 
The practitioner who has made choice of a court in which to bring his action, 
has no curiosity about the practice of more than that one court. Mr. Hughes, 
after first helping him to make this choice, more effectually gratifies this re- 
stricted curiosity by treating each court of original jurisdiction separately. 
Repetition is avoided by grouping rules of general application, statutory and 
otherwise, in two short chapters. The same treatment of each court as a unit 
is adopted in tracing the case systematically to conclusion in the courts of last 
gg It is strange that no previous writer has followed so logical a plan as 
this. E. E. F. 


A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORATIONS 
Created under the “ Business Corporation Acts” of the Several States 
and Territories of the United States. By Thomas Gold Frost. Boston: 
Little, Brown, and Company. 1905. pp. xliv, 622. 8vo. 

The first part of Mr. Frost’s book is devoted to a comparative study of incor- 
poration law in the various states and territories of the United States. The 
comparison is made by taking each step of incorporation in order, and in this 
way the process of incorporation is also minutely described. The established 
principles of law are briefly stated, and the citations are to the leading cases only. 
Longer discussions are given to the more unsettled questions, such as the doc- 
trine of u/tra vires, the views as to collateral attack of corporate purposes and 
powers, and the different rules concerning payment for subscribed stock. The 
second part of the volume contains a synopsis-digest of the general incorpora- 
tion acts, forms for drawing charters and for various clauses in the charter, and 
tables of comparison. The book as a whole presents in a practical manner 
many things which it is important to know, and it seems certain that it cannot 
fail to be of great service to the practitioner. 
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